Arizona Administrative Register / Secretary of State
Notices of Final Rulemaking

NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which have
appeared in the Register first as proposed rules and have been through the formal rulemaking process including approval by the Gover-
nor’s Regulatory Review Council or the Attorney General. The Secretary of State shall publish the notice along with the Preamble and the
full text in the next available issue of the Register after the final rules have been submitted for filing and publication.

NOTICE OF FINAL RULEMAKING

TITLE 6. ECONOMIC SECURITY

CHAPTER 13. DEPARTMENT OF ECONOMIC SECURITY
STATE ASSISTANCE PROGRAMS

Editor’s Note: The following Notice of Final Rulemaking was reviewed per Executive Order 2011-05 as issued by Governor
Brewer. (See the text of the executive order on page 1244.) The Governor s Office authorized the notice to proceed through the
rulemaking process on October 3, 2011.

[R12-80]
PREAMBLE
1. Article, Part, or Section Affected (as applicable) Rulemaking Action
Atrticle 1 New Article
R6-13-102 New Section
R6-13-103 New Section
R6-13-104 New Section
R6-13-105 New Section
R6-13-106 New Section
R6-13-107 New Section
R6-13-108 New Section
R6-13-109 New Section
R6-13-110 New Section
R6-13-111 New Section
R6-13-112 New Section
R6-13-113 New Section
R6-13-114 New Section
R6-13-115 New Section
R6-13-116 New Section
R6-13-117 New Section
R6-13-118 New Section
R6-13-119 New Section
R6-13-120 New Section
R6-13-121 New Section
R6-13-122 New Section
R6-13-123 New Section
R6-13-124 New Section
R6-13-125 New Section
R6-13-126 New Section
R6-13-127 New Section
R6-13-128 New Section
R6-13-129 New Section
R6-13-130 New Section
R6-13-131 New Section
R6-13-132 New Section
R6-13-133 New Section
R6-13-134 New Section
R6-13-135 New Section
R6-13-136 New Section
R6-13-137 New Section
R6-13-138 New Section
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R6-13-139 New Section
R6-13-140 New Section
R6-13-141 New Section
R6-13-142 New Section
R6-13-143 New Section
R6-13-144 New Section
R6-13-145 New Section
R6-13-146 New Section
R6-13-147 New Section
R6-13-148 New Section
R6-13-149 New Section
R6-13-150 New Section
R6-13-151 New Section
R6-13-152 New Section
R6-13-153 New Section
R6-13-154 New Section
R6-13-155 New Section
R6-13-156 New Section
R6-13-157 New Section
R6-13-158 New Section
R6-13-159 New Section
R6-13-160 New Section
R6-13-161 New Section
Article9 Repeal
R6-13-902 Repeal
R6-13-903 Repeal
R6-13-904 Repeal
R6-13-905 Repeal
R6-13-906 Repeal
R6-13-907 Repeal
R6-13-908 Repeal
R6-13-909 Repeal
R6-13-910 Repeal
R6-13-911 Repeal
R6-13-913 Repeal
R6-13-914 Repeal
R6-13-915 Repeal
R6-13-916 Repeal
R6-13-917 Repeal
R6-13-919 Repeal
R6-13-920 Repeal
R6-13-921 Repeal
R6-13-922 Repeal
2. Citations to the agency’s statutory rulemaking authority to include both the authorizing statute (general) and the
implementing statute (specific):
Authorizing statutes: A.R.S. §§ 41-1954(A)(3) and 46-134(A)(12)
Implementing statutes: A.R.S. § 36-716
3. The effective date of the rules:
June 30, 2012
a. If the agency selected a date earlier than the 60 day effective date as specified in A.R.S. § 41-1032(A). include
the earlier date and state the reason or reasons the agency selected the earlier effective date as provided in
A.R.S. § 41-1032(A)(1) through (5):
Not applicable
b. Ifthe agency selected a date later than the 60 day effective date as specified in A.R.S. § 41-1032(A). include the
later date and state the reason or reasons the agency selected the later effective date as provided in A.R.S. § 41-
1032(B):
Not applicable
4. Citations to all related notices published in the Register to include the Register as specified in R1-1-409(A) that per-

tain to the record of the final rulemaking package:

Notice of Rulemaking Docket Opening: 16 A.A.R. 932, June 11, 2010
Notice of Rulemaking Docket Opening: 17 A.A.R. 1313, July 15, 2011
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Notice of Rulemaking Docket Opening: 17 A.A.R. 2503, December 16, 2011
Notice of Proposed Rulemaking: 17 A.A.R. 2526, December 23, 2011

The agency’s contact person who can answer questions about the rulemaking:
Name: Beth Broeker

Address: Department of Economic Security
P.O. Box 6123, Site Code 837A
Phoenix, AZ 85005

or

Department of Economic Security
1789 W. Jefferson St., Site Code 837A
Phoenix, AZ 85007

Telephone: (602) 542-6555
Fax: (602) 542-6000
E-mail: bbroeker@azdes.gov
Web site: http://www.azdes.gov

An agency’s justification and reason why a rule should be made. amended. repealed or renumbered. to include an

explanation about the rulemaking:
The Department is initiating this rulemaking in response to a five-year review report approved by the Governor’s
Regulatory Review Council on January 5, 2010, in order to update the Tuberculosis Control program rules in Chapter
13.

A reference to any study relevant to the rule that the agency reviewed and either relied on or did not rely on in its
evaluation of or justification for the rule, where the public may obtain or review each study. all data underlying
each study. and any analysis of each study and other supporting material:

None

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will
diminish a previous grant of authority of a political subdivision of this state:
Not applicable

A summary of the economic, small business, and consumer impact:
In fiscal year 2011, 12 individuals received Tuberculosis Control payments. The Family Assistance Administration
issued $6,144.78 in Tuberculosis Control payments in FY 2011. No other state agency is expected to incur any costs
associated with the rulemaking. The Department does not anticipate any new full-time employees as a result of the
rulemaking.

10. A description of any changes between the proposed rulemaking. to include supplemental notices, and the final

rulemaking:
R6-13-912 and R6-13-918, which were proposed to be repealed in the Notice of Proposed Rulemaking, were
removed from the Notice of Final Rulemaking because they expired August 29, 2009.

The following text was removed from R6-13-146(A)(5): “S. The appellant does not request that the Department stay
the implementation of a separate pending or subsequent adverse action.” The Department determined that a separate
or subsequent adverse action should have no bearing on a request for a stay of an adverse action.

Language was changed or added to the following rules to clarify the timing of mailing dates and necessary responses,
while allowing for the possibility that notices may be mailed electronically in the future: R6-13-137(B), R6-13-
139(D), R6-13-141(B)(2) and (C), R6-13-143(B), R6-13-146(A), R6-13-147(C), R6-13-148(C), R6-13-156(C), R6-
13-158(A), and R6-13-159(D).

Minor grammatical and formatting changes were made at the request of GR.R.C. staff.

11. An agency’s summary of the public or stakeholder comments made about the rulemaking and the agency response

to the comments:
The Department received no comments on the rulemaking.

12. All agencies shall hst other matters prescnbed by statute apphcable to the specific agency or to any specific rule or

to the followmg questions:
Not applicable

a. Whether the rule requires a permit, whether a general permit is used and if not, the reasons why a general per-
mit is not used:

May 25, 2012 Page 1177 Volume 18, Issue 21



Arizona Administrative Register / Secretary of State
Notices of Final Rulemaking

Not applicable

=

Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than federal
law and if so. citation to the statutory authority to exceed the requirements of federal law:
Not applicable

Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness
of business in this state to the impact on business in other states:

Not applicable

\g

13. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rule:

14. Whether the rule was previously made. amended or repealed as an emergency rule. If so. cite the notice published

in the Register as specified in R1-1-409(A). Also. the agency shall state where the text was changed between the

emergency and the final rulemaking packages:
Not applicable

15. The full text of the rules follows:

TITLE 6. ECONOMIC SECURITY

CHAPTER 13. DEPARTMENT OF ECONOMIC SECURITY
STATE ASSISTANCE PROGRAMS

ARTICLE 1. RESERVED TUBERCULOSIS CONTROL PROGRAM

Section

R6-13-102. Definitions

R6-13-103. Individuals Who May Qualify for Assistance
R6-13-104. Applicant Responsibilities at Initial Application
R6-13-105. Department Responsibilities at Initial Application
R6-13-106. Applicant Responsibilities at the Initial Interview
R6-13-107. Agency Responsibilities at the Initial Interview
R6-13-108. Processing the Initial Application

R6-13-109. Case Record

R6-13-110. Confidentiality

R6-13-111. Manuals

R6-13-112. Nonfinancial Eligibility Determination
R6-13-113. Resource Limitations

R6-13-114. Resource Verification

R6-13-115. Availability and Ownership of Resources
R6-13-116. Nonrecurring Lump-sum Payments

R6-13-117. Treatment of Income; Overview

R6-13-118. Income Exclusions

R6-13-119. Determining Income Eligibility and a Cash Benefit Amount for an Assistance Unit

R6-13-120. Determining Monthly Gross Income
R6-13-121. Methods to Determine Monthly Income

R6-13-122. Income Verification

R6-13-123. Earned Income Deduction

R6-13-124. Determining Income Eligibility and Cash Benefit Amount
R6-13-125. Benefit Payments

R6-13-126. Payment Method

R6-13-127. EBT Card Issuance

R6-13-128. EBT Alternate Card Holder

R6-13-129. Change in Arizona Residency

R6-13-130. Replacing Lost, Stolen, or Damaged Cards
R6-13-131. Inactive Accounts; Unused Benefits

R6-13-132. Supplemental Payments

R6-13-133. Overpayments: Date of Discovery; Collection
R6-13-134. Methods of Collection and Recoupment

R6-13-135. Overpayment Calculation Date
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R6-13-136. Completion of Treatment
R6-13-137. Eligibility Review
R6-13-138. Requirement to Report Changes

R6-13-139. Agency Responsibilities for Processing Changes
R6-13-140. Reinstatement of Terminated Benefits

R6-13-141. Notice of Adverse Action

R6-13-142. Entitlement to a Hearing: Appealable Action
R6-13-143. Computation of Time

R6-13-144. Request for Hearing: Form; Time Limits; Presumptions

R6-13-145. Family Assistance Administration: Transmittal of Appeal
R6-13-146. Stay of Adverse Action Pending Appeal

R6-13-147. Hearings: Location; Notice; Time
R6-13-148. Postponing the Hearing
R6-13-149. Hearing Officer: Duties and Qualifications

R6-13-150. Change of Hearing Officer; Challenges for Cause
R6-13-151. Subpoenas

R6-13-152. Parties’ Rights

R6-13-153. Withdrawal of an Appeal

R6-13-154. Failure to Appear; Default; Reopening
R6-13-155. Hearing Proceedings

R6-13-156. Hearing Decision

R6-13-157. Effect of the Decision

R6-13-158. Further Administrative Appeal
R6-13-159. Appeals Board

R6-13-160. Judicial Review

R6-13-161. Availability of TC Payments

ARTICLE 9. FEBEREHEOSIS-CONTROE REPEALED

Section

R6-13-902.  Age Repealed

R6-13-903.  Residenee Repealed

R6-13-904.  Citizenship Repealed

R6-13-905.  Limitatiens-enValue-of Real-and Persenal Property Repealed
R6-13-906.  FransferofProperty Repealed

R6-13-907.  Empleyability Repealed

R6-13-908.  ReeeiptofOther Publie Assistanee Repealed

R6-13-909.  Institatienal Status Repealed

R6-13-910.  Diagnesis-and Freatment Repealed

R6-13-911.  Referral-of Cases-to-the Department-ef Eeconemte-Seeurity Repealed
R6-13-913.  Return-ef Nenresidents Repealed

R6-13-914.  Computingthe Tuberenlosis-Centrol-Grant Repealed
R6-13-915.  Termination-ofthe Tuberenlosis-Control-Grant Repealed
R6-13-916.  Ferminatton-of FC-Grantwith AFDPC-Grant Continuning-inrHeusehold Repealed

R6-13-917.  Owerpayment Repealed
R6-13-919. Redeterminations Repealed

R6-13-920.  Available-Serviees Repealed
R6-13-921.  RightefAppeal Repealed
R6-13-922.  Reperting-Change-of Statas Repealed

ARTICLE 1. RESERVED TUBERCULOSIS CONTROL PROGRAM
R6-13-101. Reserved

R6-13-102. Definitions
The following definitions apply to this Chapter:

3

1. “Administration” means the Family Assistance Administration of the Department.
2. “Adverse action” means that the Department has:

a. Denied an application for assistance,

b. Failed to take action to approve or deny an application within 30 days of the application file date,
c. Terminated or reduced assistance

d. Determined that it overpaid a Tuberculosis Control (TC) payment recipient, or

May 25, 2012 Page 1179 Volume 18, Issue 21



Arizona Administrative Register / Secretary of State
Notices of Final Rulemaking

e. Denied a request for a waiver of an overpayment.
“Applicant” means a person who has directly or through a representative filed an application for TC payments with

the Department.
“Assistance unit” means a group of persons whose needs, income, resources, and other circumstances the Department

considers as a whole for the purpose of determining eligibility and benefit amount for Tuberculosis Control pay-

ments.

13

‘CA” or “Cash Assistance” means temporary assistance for needy families paid to a recipient for the purpose of
meeting basic living expenses under A.R.S. § 46-291 et seq.

13

‘Collateral verification” means the use of an agency, organization, or qualified individual who has knowledge of the
requested eligibility information, and who the Department may use as a collateral contact when requested to do so or

when documented verification is not available to the applicant.
“Countable income” means income from every source minus income excluded under R6-13-118.
“Department” means the Arizona Department of Economic Security.

3

‘FAA” or “Family Assistance Administration” means the administration within the Department’s Division of Bene-
fits and Medical Eligibility responsible for providing financial and nutrition assistance to eligible persons and deter-
mining eligibility for medical assistance.

“FAA Manual” means the policies and procedures used to determine an assistance unit’s eligibility for TC payments.

“Homestead property” has the same meaning as A.R.S. § 46-101(14).

“In-kind income” means the value of goods or services received for work in lieu of the receipt of wages.

13

. “Legal claim for support or care” means that the recipient has a duty under the law to look after or provide financially
for the person with the legal claim for support or care.

3

‘Lump-sum payment” means a single payment, such as retroactive monthly Social Security or other benefits, nonre-

curring pay adjustments or bonuses, inheritances, lottery winnings, or personal injury and workers’ compensation
awards.

15. “Notice of adverse action” means a written notice sent to a recipient when the Department takes adverse action under
R6-13-141.

3

16. “Office of Appeals” means the Department’s independent, quasi-judicial, administrative hearing body that includes
hearing officers appointed under A.R.S. § 41-1992(A).

“Recipient” means a person who receives TC payments.

“Resources” means the assistance unit’s real and personal property and liquid assets.

“TC” means Tuberculosis Control, a program administered by the Department that provides monetary assistance to
an assistance unit that includes an adult who is certified by the state Tuberculosis Control Officer to have active tuber-
culosis or suspected tuberculosis, and that satisfies the eligibility requirements in this Article.

20. “Vendor payment” means a payment from a person or organization that is not a member of an assistance unit to a
third party to cover an assistance unit’s expenses.

R6-13-103. Individuals Who May Qualify for Assistance
A. The following persons are eligible for TC payments only if they meet all financial and nonfinancial eligibility require-
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ments:
1. An adult who is certified by the state Tuberculosis Control Officer to have active tuberculosis or suspected tuberculo-
sis,

2. Any person residing with the adult who has a legal claim for support or care from the adult, including:

The adult’s spouse; and

A minor child. Also, a child age 18 if attending a secondary school or a high school equivalency program;
A mentally or physically disabled child more than age 18; and

A child who is temporarily absent from the home because the child is attending school, as long as the child
returns home at least once a year.

B. A person may receive TC payments only if the individual is not eligible to receive Cash Assistance under A.R.S. Title 46,
Chapter 2, Article 5.

[ e o |

R6-13-104. Applicant Responsibilities at Initial Application
A. A person shall apply for TC payments by submitting an identifiable Department-approved application to an FAA office in
person, by mail, fax, or electronic transmittal.

B. An identifiable application means an application that contains:
1. The legible name and address of the applicant; and

2. The signature of the applicant, the applicant’s representative, or if the applicant is incompetent or incapacitated,
someone legally authorized to act on behalf of the applicant.
C. The application filing date is the date an FAA office receives an identifiable application. If the applicant is eligible, the
Department shall pay TC payments calculated from this date.
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R6-13-105. Department Responsibilities at Initial Application
A. Upon receipt of an identifiable application, the Department shall:

1. Date stamp the application with the application filing date, and
2. Schedule an initial eligibility interview with the applicant at:

a. A location that ensures a reasonable amount of privacy, or
b. A homebound applicant’s residence, or
3. Schedule a telephone initial eligibility interview.
B. The Department shall assist the applicant in completing the application if necessary. A completed application shall con-
tain:
1. The names of all persons living in the applicant’s dwelling and their relationship to the applicant,
2. A request to receive TC payments, and

3. All financial and nonfinancial eligibility information requested on the application form.

R6-13-106. Applicant Responsibilities at the Initial Interview

A. The applicant shall attend the interview. A person of the applicant’s choosing may also attend and participate in the inter-
view with the applicant.

B. Missed appointments.
1. Ifthe applicant misses a scheduled appointment for an interview, the applicant shall:
a. Request to reschedule the interview no later than close of business on the day of the missed appointment, and
b. Attend the second scheduled appointment.
2. If the applicant fails to comply with the requirements in subsection (B)(1)(a) or (b) without good cause, the Depart-
ment shall deny the application, and the applicant shall reapply in order to receive TC payments. Good cause for fail-
ure to comply with the requirements in subsection (B)(1)(a) or (b) is any unanticipated occurrence that, in the

discretion of the Department, made it impossible or unreasonable for the applicant to attend the interview or contact
the local office.

C. An applicant for assistance shall:

1. Give the Department complete and truthful information;

2. Inform the Department of all changes in income, assets, or other circumstances affecting eligibility that occur after
the date of application for TC payments;

3. Comply with Electronic Benefit Transfer (EBT) requirements; and

4. Comply with any other procedural requirements contained in this Chapter or in state or federal law.

D. An applicant shall provide required verification of financial and nonfinancial eligibility information or request assistance
from the Department in obtaining the information.
1. An applicant shall provide the Department with all requested verification of financial and nonfinancial eligibility fac-
tors, or request the Department’s assistance in obtaining the requested verification, within 10 calendar days from the
date of a written request for such information.

2. An applicant shall provide the Department with verification of financial and nonfinancial eligibility factors by sub-
mitting to the Department:

a. Documents originating from an agency, organization, or individual qualified to have knowledge of the provided
information; or

b. When documents required in subsection (D)(2)(a) are not available to the applicant, the name, telephone number,
and address of an agency. organization, or individual qualified to have knowledge of the requested eligibility
information that the Department may use as a collateral contact; or

¢. When the items in subsections (D)(2)(a) and (b) are not available, a signed written statement from the applicant

that describes facts specific to an eligibility factor. The Department shall not accept an applicant’s signed written
statement as acceptable verification of identity, relationship of household members, or expenses.

R6-13-107. Agency Responsibilities at the Initial Interview

A. During the initial interview, a Department representative shall:
1. Discuss how the applicant and the other assistance unit members previously met their needs and why they now need

financial assistance;
2. Provide the applicant with written information explaining:
The terms, conditions, and obligations of the TC program;
Any additional required verification information that the Department requires the applicant to provide in order to
conclude the eligibility evaluation;

The Department’s practice of exchanging eligibility and income information through the State Verification and
Exchange System (SVES):

The coverage and scope of the TC program;
Related services that may be available to the applicant;
The applicant’s rights, including the right to appeal adverse action;
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g. The requirement to report all changes, as specified in R6-13-138, within 10 calendar days from the date the
change becomes known; and

h. Other benefits for which any person in the assistance unit is potentially eligible and the requirement that any per-
son in the assistance unit apply for and, if eligible, accept those other benefits;

Inform the applicant that the Department shall assist the applicant in obtaining required verification at the request of

the applicant, when the verification provided by the applicant is insufficient to complete an eligibility determination,
or when the required verification is difficult or impossible for the applicant to obtain;

Review the penalties for perjury and fraud, as printed on the application;

Review any verification information provided with the application or at the initial interview;

Review all ongoing reporting requirements and the potential consequences for failure to make timely reports, includ-
ing overpayment liability; and

Offer an applicant who is a United States citizen the opportunity to register to vote and provide the applicant with a
voter registration form if requested.

B. The Department shall obtain independent verification or corroboration of information provided by the applicant when
required by law, or when necessary to determine eligibility or benefit level.

C. The Department may verify or corroborate information by any reasonable means, including:

Contacting third parties, such as employers;

Asking the applicant to provide documented verification, such as billing statements or pay stubs;

Asking the applicant to provide a signed written statement that describes facts specific to an eligibility factor when

documented or collateral verification is not available;

Conducting a computer data match through SVES; and

Referring a case to the Department’s Office of Special Investigations (OSI) for investigation when:

a. The Department has a valid reason to suspect that an act has been committed for the purpose of deception, mis-

representation, or concealment of information relevant to a determination of eligibility or the amount of a benefit
payment; or

The Department has a valid reason to suspect the commission of theft or fraud related to TC eligibility or pay-
ments, or any conduct listed in A.R.S. § 46-215.

R6-13-108. Processing the Initial Application

A. The Department shall complete the eligibility determination and benefit level computation within 30 calendar days of the
initial application filing date, unless:

The applicant withdraws the application. An applicant may withdraw an application at any time before the Depart-

ment completes an eligibility determination by requesting the withdrawal from the Department either verbally or in

writing.

If an applicant verbally requests to withdraw an application, the Department shall:

i.  Document the names of individuals and the types of benefits or services from which the applicant wishes to
withdraw, and

ii. Deny the application and notify the applicant.

b. A withdrawal is effective as of the date of initial application.

c

c. When an applicant withdraws an application, an applicant may file a new application to request TC payments.

The applicant dies. If an applicant dies while the application is pending, the Department shall deny the application.

The Department is aware of a delay in receiving verification of a required eligibility factor. In this case, the Depart-

ment shall assist the applicant in obtaining the required verification. even if the delay extends beyond 30 days.

B. The Department shall deny an application and send the applicant a written notice of denial that shall include an explana-
tion of appeal rights when the applicant fails to:
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1. Complete the application under R6-13-105(B);

2. Complete an eligibility interview under R6-13-106;

3. Cooperate with all required Department procedures without good cause; however, the Department shall not deny the
application for this reason unless the Department has advised the applicant of these procedural requirements in writ-
ing;

4. Meet all of the mandatory financial and nonfinancial eligibility criteria used to establish eligibility for the TC pro-
gram; or

5. Meet the verification requirements in R6-13-106(D).

R6-13-109. Case Record
A. The case record shall contain all data collected or used by the Department in evaluating and determining eligibility and

benefit amount.

B. The Department shall maintain a case record for every TC applicant or recipient. The case record shall include all docu-
ments maintained or stored in any format.

C. Except as otherwise provided in subsections (D) and (E), the Department shall retain the case record for a period of three
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years after the last date the Department denied TC assistance to an applicant or terminated TC assistance to a recipient.

D. The Department shall retain a case record that contains an unpaid overpayment until:
1. The overpayment is paid back in full, or

2. The Department no longer requires the assistance unit to repay the overpayment.
E. The Department shall retain a case record that includes a disqualification imposed under A.R.S. § 13-3418, an Intentional

Program Violation (IPV). or any other disqualification or sanction that prohibits the receipt of assistance.

R6-13-110. Confidentiality

The Department shall maintain the confidentiality of a TC applicant’s or recipient’s records and limit the release of safe-
guarded information to the Department of Health Services and as prescribed under 6 A.A.C. 12, Article 1 and 9 A.A.C. 6, Arti-
cle 1.

R6-13-111. Manuals

The Department shall make the FAA Manual, as defined in R6-13-102, available to the public on the Department’s web site,
and each FAA office shall make the FAA Manual accessible for public inspection during regular business hours.

R6-13-112. Nonfinancial Eligibility Determination

A. Age. An applicant for TC payments shall be at least 18 years of age.

B. Identity. An applicant for TC payments shall provide the Department with verification that reasonably establishes the
applicant’s identity.
1. Verification that reasonably establishes identity includes:

A driver license or state-issued identification card that contains a photo of the applicant;

Documents such as the applicant’s birth certificate, school identification card, citizenship and immigration docu-
ments, identification card from health benefits or other social service programs, wage stubs, work identification
card, voter registration card, or other similar documents; or

Collateral verification, as defined at R6-13-102, from an individual who shall not benefit from the applicant’s
receipt of TC payments.

2. An applicant’s written statement is not sufficient verification of identity.
C. Tuberculosis Certification. An applicant must be certified by the state Tuberculosis Control Officer to have active or sus-
pected tuberculosis.

R6-13-113. Resource Limitations

A. An applicant is not eligible for TC payments if the applicant has resources in excess of the following, after applying the
exclusions in subsection (B):
1. $1000 for an assistance unit consisting of only the applicant.
2. $1400 for an assistance unit consisting of the applicant and the applicant’s spouse.

B. The Department shall exclude the equity value of the resources listed below:

The homestead property of the assistance unit, as defined in R6-13-102, not to exceed a current equity of $50.000;
Household furnishings that the assistance unit members use in their residence and personal effects essential for day-
to-day living;

The current equity value up to $1500 of one vehicle in the assistance unit. When two or more vehicles are owned, the
Department shall apply the exclusion to the vehicle with the highest equity value. Jointly owned vehicles with owner-
ship records containing the word “or” between the owners’ names are available in full to each owner unless it can be

proven by the assistance unit member that the vehicle is not available to him or her or not in the assistant unit mem-
ber’s possession. When more than one owner is a member of an assistance unit, the equity value of the resource is

counted only once;

Funds established in connection with settling liability claims concerning Agent Orange death or disability; and

Any other resource specifically excluded by law.

R6-13-114. Resource Verification
The Department shall verify all resources.

R6-13-115. Availability and Ownership of Resources

A. The Department shall consider a resource as countable to the assistance unit only when the resource is legally and physi-
cally available or in the possession of the assistance unit member.

B. The Department shall consider the availability of property to the assistance unit based on the type of ownership.
1. The sole and separate property of one spouse is available to the other spouse only when the spouse/owner makes the
property available. A resource shall be considered sole and separate property only when obtained in one of the fol-

lowing ways:
a. Before the present marriage, or

b. At any time by gift or inheritance.
2. Jointly owned resources with ownership records containing the words “and” or “and/or” between the owners’ names
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are deemed available when all owners can be located and consent to disposal of the resource, except that such consent
is not required when all owners are members of the assistance unit.
C. The Department considers the following resources unavailable to the assistance unit:
1. Any resource owned solely by a spouse who is receiving Supplemental Security Income (SSI) paid by Title XVI of
the Social Security Act.

Resources disputed in divorce proceedings or in probate matters.
Real property situated on a Native American reservation.

R6-13-116. Nonrecurring Lump-sum Payments

A. The Department shall count nonrecurring lump-sum payments, as defined in R6-13-102, as a resource in the month
received.

B. The Department shall count any part of a lump-sum payment that recurs in future months as income in the month
received.

[

R6-13-117. Treatment of Income; Overview

A. “Income” shall include the following when actually received by the assistance unit:

Gross earned wages from public or private employment before any deductions;

In-kind income, as defined in R6-13-102;

For self-employed persons, the sum of gross business receipts minus business expenses:

Unearned monetary gains such as benefits or assistance grants. minus any deductions to repay prior overpayments or
attorney fees; and

5. A prorated share of any Cash Assistance program benefit received by the applicant’s spouse.

B. In determining eligibility, the Department shall consider all gross income available to the assistance unit, except those
types of income excluded under R6-13-118.

R6-13-118. Income Exclusions

The Department shall not count the types of income in this Section when determining the income available to an assistance

unit.

halbedind

I

One-half of the countable income of the applicant’s spouse;
One-half of the prorated share of any Cash Assistance program benefit received by the applicant’s spouse:

Loans;

Educational grants or scholarships;

Income tax refunds;

The value of Nutrition Assistance (NA) program benefits and benefits from the Special Supplemental Food Program

for Women, Infants, and Children (WIC);

Energy assistance payments or allowances provided under any federal, state, or local law, including Negative Rent

Utility Payments issued by the Department of Housing and Urban Development for the purpose of energy assistance;
Vendor payments, as defined in R6-13-102;
Vocational rehabilitation program payments made as reimbursements for training-related expenses, subsistence and

maintenance allowances, and incentive payments that are not intended as wages;
Agent Orange payments;

Burial benefits that are dispersed solely for burial expenses;

Reimbursements for work-related expenses that do not exceed the actual expense amount;

Insurance payments issued to repay a specific bill, debt, or estimate that cannot be used to meet basic daily needs such
as housing, food. or other personal expenses;

Attorney fees that are included in the gross payment of industrial compensation paid under the workers’ compensa-
tion law or in legal settlements;

In-kind income, as defined in R6-13-102;

Earned income received from employment through the Workforce Investment Act (WIA), including earnings

received from on-the-job-training; and
17. Any other income specifically excluded by applicable state or federal law.
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R6-13-119. Determining Income Eligibility and a Cash Benefit Amount for an Assistance Unit
A. To determine the countable monthly income of an assistance unit, the Department shall:
1. Calculate a countable monthly gross income amount using the methods listed in R6-13-120, and
2. Calculate a countable monthly net income by subtracting the applicable earned income deduction in R6-13-123 from
the countable monthly gross income.
B. The Department shall determine the cash benefit amount by subtracting the countable monthly net income from the TC
Payment Standard for the number of eligible TC recipients in the assistance unit as prescribed in R6-13-124.

R6-13-120. Determining Monthly Gross Income
A. The Department shall calculate an assistance unit’s countable monthly gross income by converting countable income
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received other than monthly into a monthly amount using the methods in R6-13-121.

B. The Department shall include in its calculation all gross income from every source available to the assistance unit as pro-
vided in R6-13-117, unless specifically excluded in R6-13-118 or by federal or state law.

C. The Department shall include in its calculation income that the assistance unit has received and reasonably expects to
receive in a benefit month and that is based on the Department’s reasonable expectation and knowledge of the assistance
unit’s current, past, and anticipated future circumstances.

R6-13-121 Methods to Determine Monthly Income

A. The Department shall convert income received in a regular amount on an ongoing basis into a monthly amount as follows:
Multiply weekly amounts by 4.3,

Multiply biweekly amounts by 2.15,

Multiply semimonthly amounts by 2,
Divide quarterly amounts by 3,

Divide semiannual amounts by 6, and
. Divide annual amounts by 12.
veraging income.

The Department shall average income for an assistance unit that receives income:
a. Irregularly; or
b. Regularly, but from sources or in amounts that vary.
When using this method, the Department shall add together income from a representative number of weeks or months
and then divide the resulting sum by the same number of weeks or months.
C. Prorating income.
1. Except as provided in subsection (C)(2), the Department shall prorate income when an assistance unit receives

N income from a fixed-term employment contract in the following manner:
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a. Income is prorated over the number of months the contract is intended to cover, unless the contract specifies
piecemeal or hourly income.
b. Applicable earned income disregards apply as if the assistance unit received the prorated amounts in each month

of the contract.

The Department shall count income in the month received using the income conversion methods in subsections (A)

and (B) when the contract specifies that the assistance unit will receive income on a piecemeal or an hourly basis.

D. Actual income. The Department shall use the actual income of an assistance unit that:

Receives or reasonably expects to receive less than a full month’s income from a new source,

Receives or reasonably expects to receive less than a full month’s income from a terminated source of income, or
Is paid daily.

R6-13-122. Income Verification
The Department shall verify all income as provided in R6-13-107 before determining eligibility and benefit amount.

R6-13-123. Earned Income Deduction

For the purpose of determining the countable monthly net income in R6-13-119(A)(2) and for use in the TC Payment Standard
Test as provided in R6-13-124, the Department shall deduct a $24 work expense deduction from the countable monthly earned
income of each employed person in the assistance unit.

R6-13-124. Determining Income Eligibility and Cash Benefit Amount
A. To determine income eligibility for a TC cash benefit, the Department shall:

1. Establish whether to use an A-1 Standard or an A-2 Standard shelter cost factor to complete the financial determina-
tion.
a. The Department shall use the A-1 Standard when:
i.  The assistance unit pays, or has an obligation to pay, all or part of the shelter costs for the place in which
assistance unit members reside. Shelter costs include rent, mortgage, and property taxes;
ii. The assistance unit members reside in subsidized public housing; or

o>
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iii. A member of the assistance unit works in exchange for rent.

The Department shall use the A-2 Standard:
i. For all circumstances not covered under subsection (A)(1)(a). or

ii. When an organization or a person who is not a member of the assistance unit pays shelter costs for three con-
secutive months or longer.

Conduct a TC Payment Standard Test.

Using the size of the assistance unit and the applicable A-1 or A-2 Standard, the Department shall compare the
countable monthly net income to the applicable maximum TC cash benefit amount shown on the TC Payment

Standard chart in subsection (A)(3).
If the countable monthly net income is at least one dollar less than the TC maximum cash benefit amount, the
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household is eligible for TC benefits. If the countable monthly net income is equal to or greater than the TC max-
imum cash benefit amount, the assistance unit is ineligible for TC benefits.

3. The TC Payment Standard Chart.

Maximum Monthly TC Cash Benefit | Maximum Monthly TC Cash Benefit
Number of Individuals | For A-1 Standard For A-2 Standard
(Based on 0 Countable Income) (Based on 0 Countable Income)
1 $173 $108
2 $233 $145
3 $293 $183
4 $353 $220
S $412 $258
6 $472 $295
Each additional $60 $38

B. To determine the amount of the cash benefit payment:

1. The Department shall deduct the countable monthly net income from the maximum cash benefit amount, as shown in
the chart in subsection (A)(3), and round the difference down to the next whole dollar. The Department shall pay that
amount to the assistance unit.

2. The Department shall prorate the initial month’s benefits by the number of days remaining in the month from the
application filing date.

R6-13-125. Benefit Payments

A. The Department shall pay benefits to an assistance unit for each month in which the Department determines it to be eligi-
ble.

B. The Department shall make benefits available no later than the 30th day following the date of application for the initial
month, and on the first day of each month for which the assistance unit is eligible thereafter.

R6-13-126. Payment Method

The Department shall provide benefit payments by making direct deposits into:
1. An FElectronic Benefit Transfer (EBT) account established for the assistance unit by the Department, or

2. A financial institution account established by the recipient.

R6-13-127. EBT Card Issuance

A. The Department shall authorize access to an EBT account to:

1. The recipient, or
2. An EBT Alternate Card Holder, as provided in R6-13-128.

B. The Department shall:

1. Provide the recipient with a brochure that explains EBT usage,

2. Inform the recipient that the EBT card will be issued to the recipient by mail,

3. Provide the recipient with the EBT provider’s Customer Service Hotline telephone number in order for the recipient
to obtain a Personal Identification Number (PIN) and to report EBT account problems, and

4. Inform the recipient about the availability of TC Direct Deposit into an open banking account and the process for

establishing Direct Deposit.

R6-13-128. EBT Alternate Card Holder
A recipient may designate up to two EBT Alternate Card Holders who shall have full access to the TC benefit available in the
EBT account. The EBT Alternate Card Holder shall:
1. Receive his or her own EBT card by mail, and
2. Contact the EBT provider’s Customer Service Hotline telephone number in order to obtain a Personal Identification
Number (PIN).

R6-13-129. Change in Arizona Residency
When an assistance unit moves to another state, it is entitled to any benefits remaining in its EBT account. The assistance unit

may obtain benefits by accessing the account with the EBT card before leaving Arizona or at an Automated Teller Machine
(ATM) displaying the QUEST symbol in the assistance unit’s new state of residence.

R6-13-130. Replacing Lost, Stolen. or Damaged Cards
The assistance unit shall report a lost, stolen, or damaged EBT account access card as soon as possible, either by telephone to

the EBT 24-hour Customer Service Hotline or to the Department during normal business hours.
1. Any funds removed from an EBT account prior to the assistance unit’s reporting the card as lost or stolen will not be
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replaced.

When the client reports a lost, stolen, or damaged EBT account access card by telephone to the EBT 24-hour Cus-
tomer Service Department, the EBT 24-hour Customer Service Department shall deactivate the EBT account access
card and shall issue a new card by mail.

The Department shall issue a replacement card when the recipient reports having not received a new EBT account
access card by mail by the close of business on the fourth workday following the date the recipient requested a

replacement card from the EBT 24-hour Customer Service Department.

R6-13-131. Inactive Accounts; Unused Benefits

The assistance unit shall retain the right to access the EBT account for one year from the original date of benefit availability,
regardless of the status of the TC case.

1. If the assistance unit does not access an EBT account for 60 days, the Department shall notify the assistance unit in
writing. The notice shall state that immediate access to the EBT account will terminate in 30 days unless the assis-
tance unit contacts the Department or accesses the EBT account.

2. The assistance unit shall lose immediate access to any benefits in an EBT account that has been inactive for 90 days.
To regain access to these benefits, the assistance unit shall contact the Department and request that it reinstate the
assistance unit to the EBT account.

3. If the assistance unit has not accessed benefit payments in an EBT account for 365 days after the original date of
availability, the Department shall recoup the benefits, and the assistance unit shall lose all rights to regain those bene-
fits.

4. Upon the death of a TC payment recipient, the Department shall recoup from the EBT account any TC payments paid
to the recipient after the month of the recipient’s death.

R6-13-132. Supplemental Payments
A. The Department shall correct underpayments of TC assistance by issuing the assistance unit a supplemental payment
regardless of whether the underpaid individual is eligible on the date the supplemental payment is issued.

B. The Department shall not count such supplemental payments as a resource or as income.

R6-13-133. Overpayments: Date of Discovery: Collection
An overpayment exists when an assistance unit receives a TC payment that exceeds the amount the assistance unit was eligible

to receive.
The Department shall pursue collection of all overpayments under A.R.S. § 46-213.

The Department shall a send the recipient a notice of overpayment within 90 days of the date of discovery. The date
of discovery is the date the FAA has all of the information necessary to accurately calculate a potential overpayment

and writes an overpayment report to the Department’s Office of Accounts Receivable and Collections (OARC).

If the FAA suspects that fraudulent activity caused the overpayment, the FAA shall refer the potential overpayment to
the Department’s Office of Special Investigations (OSI) for further investigation and potential prosecution. The over-
payment report may be delayed pending the outcome of the OSI investigation.

The Department’s failure to comply with the time-frame in subsection (2) shall not affect the validity or collection of
the overpayment.

R6-13-134. Methods of Collection and Recoupment

A. When an overpaid assistance unit is currently receiving benefits, the Department shall seek recovery using one or more of
the following repayment methods:
1. Offset against any amounts underpaid to the assistance unit and due in the current month;

Z Cash payments;
3. Reduction in current benefits in an amount not to exceed 10% of the assistance unit’s monthly payment, unless the

assistance unit desires a larger reduction; or
4. A combination of the above methods.

B. If'the assistance unit is not receiving benefits, the Department shall pursue recovery by appropriate action under state law.

R6-13-135. Overpayment Calculation Date
When determining an overpayment amount, an assistance unit’s overpayment period begins in one of the following:
1. The benefit month for which an initial TC payment is issued, when the assistance unit was ineligible for the amount
of assistance paid; or

2. The first day of the second month following the month in which a change that caused the overpayment of the TC pay-
ment occurred.
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R6-13-136. Completion of Treatment
When the Department of Health Services notifies the FAA that an individual receiving TC payments has completed treatment

for active or suspected tuberculosis, that individual is no longer eligible for TC payments.

R6-13-137.  Eligibility Review
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The Department shall complete a review of all eligibility factors for each assistance unit at least once every six months.
The first eligibility review shall begin in the fifth month following the first month of TC eligibility.

The Department shall mail, or otherwise transmit as provided by law, the recipient a notice 30 days prior to the Depart-
ment’s review date advising the recipient of the need for a review. The recipient shall file an application and complete a
review interview by the date specified on the notice.

The Department shall schedule and conduct a review interview in the same manner as an initial interview, described in
R6-13-106.

The Department shall verify the assistance unit’s resources and income and any eligibility factors that have changed or are

subject to change. The Department shall also verify with the state Tuberculosis Control Officer that the individual contin-
ues to have active or suspected tuberculosis and that the individual continues to receive treatment for that condition. The

Department may verify other factors if current verification is not in the case file.

R6-13-138. Requirement to Report Changes

A.

B.

The assistance unit shall report, verbally or in writing, all changes that have the potential to affect eligibility or the benefit
amount within 10 days from the date the change becomes known. This includes changes to any of the following:

1. Residential address;

2. Shelter expenses to establish the applicable A-1 or A-2 shelter cost factor used to complete the financial eligibility
determination, described in R6-13-124;

3. Sources and amounts of income, financial assistance, or any other assistance that provides help to the assistance unit
members in meeting their needs;

4. Disability and employability status of the TC payment recipient;

5. Approval or denial of federal disability benefits by the Social Security Administration;

6. Individuals residing in the home; and

7. Types. sources, and amounts of resources.

he assistance unit shall provide any verification of changes requested in writing by the Department on or before the ver-
ification due date specified on the Department’s request for verification, using the verification methods prescribed in R6-

13-106.

R6-13-139. Agency Responsibilities for Processing Changes

A.

=

The Department shall redetermine eligibility for TC benefits and, if applicable, recalculate a TC benefit amount when the
assistance unit reports a change directly to the Department, when someone acting on behalf of the assistance unit reports a
change, or if an automated system report reveals a change.

When a change results in either a decrease in the cash benefit or renders the assistance unit ineligible for TC payments, the
Department shall effect the change within 10 days from the date the change was reported, when possible, using one of the
following methods:

1. Reduce the benefit or terminate eligibility for the first possible month allowing time for notice of adverse action
requirements prescribed in R6-13-141, without further verification, if there is sufficient and reliable information to
effect the change: or

Attempt to obtain verification by the 10th day from the date the change was reported when there is not sufficient

information to effect the change without additional verification. The Department shall:
a. Send the assistance unit a written request for verification with a due date that is the 10th day from the date the

verification is requested; and

b. Contact third parties to obtain the needed verification, when possible.
If the assistance unit fails to provide the requested verification by the due date and does not request assistance from the
Department to obtain the verification, the Department shall terminate TC payments for the first possible month, allowing
time for notice of adverse action requirements prescribed in R6-13-141.
When a reported change results in an increase in the cash benefit, the Department shall effect the increase only after the
change has been verified. The Department shall send the assistance unit a written request for verification with a due date
that is 10 days from the date the Department mails the written request, or otherwise transmits the written request as pro-
vided by law.
1.  When the assistance unit provides the requested verification on or before the due date, the Department shall increase

the cash benefit for the first monthly payment issued after the date the change is reported.

[

2. When the assistance unit provides the requested verification after the due date, the Department shall increase the cash
benefit for the first monthly payment issued after the date the verification is received.
3. When the assistance unit does not provide the requested verification, the Department shall not increase the cash ben-

efit but shall continue issuing the current cash benefit amount.

R6-13-140. Reinstatement of Terminated Benefits

A.

The Department shall reinstate terminated benefit payments within 10 calendar days when:
1. The Department terminated benefit payments in error,
2. The Department receives a court order or administrative hearing decision mandating reinstatement, or
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3. The recipient timely files a request for fair hearing and requests continued benefits as provided in R6-13-146.
B. When a six-month review under R6-13-137 was not completed due to the termination of benefits, the Department shall
conduct the review at the earliest opportunity following reinstatement.

R6-13-141. Notice of Adverse Action
A. A notice of adverse action shall contain:

1. The adverse action taken,

2. The reason for the adverse action,

3. The effective date of the adverse action,

4. The name and telephone number of the Administration office to contact for additional information,

5. The telephone number for free legal assistance, and

6. The recipient’s appeal rights.

B. Timely Notice of Adverse Action.

1.  When the Department intends to reduce or terminate benefits, the Department shall provide the assistance unit with a
timely notice of adverse action under this subsection, unless the reduction or termination is for one of the reasons in
subsection (C).

2. The Department shall mail the notice of adverse action by first-class mail, postage prepaid, or otherwise transmit the

notice as provided by law, to the last known residential address for the assistance unit or other designated address for
the assistance unit so that the Department can reasonably expect the assistance unit to receive the notice at least 10
days prior to the first day of the month in which the reduction or termination of benefits shall occur.

C. The Department may dispense with timely notice, but shall mail, first-class, postage prepaid, or otherwise transmit as pro-
vided by law, the notice of adverse action to the last known residential address for the assistance unit or other designated

address for the assistance unit, so that the Department can reasonably expect the assistance unit to receive the notice no
later than the first day of the month in which the reduction or termination of benefits shall occur, when:

1. A recipient makes a written or verbal request for termination,

2. A recipient is ineligible because of admission to a facility where the recipient’s needs are being met. This includes:
a. Incarceration
b. Long-term hospitalization when the recipient is not expected to return to the home, and
c. Institutionalization in a skilled nursing care or intermediate care facility,

3. The recipient’s address is unknown,

4. The Department has verified that another state has accepted the recipient for assistance, or

5. An administrative tribunal or court of law has found that the recipient committed an Intentional Program Violation

(IPV).

R6-13-142. Entitlement to a Hearing: Appealable Action
A. An applicant or recipient who appeals an adverse action is entitled to request an administrative hearing to challenge the
action as provided in this Article.

B. An adverse action resulting from a uniform change in federal or state law is not appealable unless the Department misap-
plies the law to the person seeking the hearing.

R6-13-143. Computation of Time
A. In computing any time period:

1. “Day” means a calendar day;

2. “Workday” means Monday through Friday, excluding Arizona state holidays;

3. The Department does not count the date of the act, event, notice, or default from which a designated time period
begins to run as part of the time period; and

4. The Department counts the last day of the designated time period unless it is a Saturday, Sunday, or Arizona state hol-

iday.
B. The Department deems a document that the Department mailed as given to the addressee on the date mailed, or otherwise

transmitted as provided by law, to the addressee’s last known address. The Department presumes that the mailing date is
the date shown on the document unless the facts show otherwise.

R6-13-144. Request for Hearing: Form: Time Limits; Presumptions

A. A person who wishes to appeal an adverse action shall make a verbal or written request for a hearing to the FAA within 30
days of the date on the notice or letter advising the person of the adverse action. The FAA shall provide a form for this
purpose and, upon request, shall help an appellant complete the form. If the person makes a verbal request for hearing, the
FAA shall reduce the appeal and the stated reasons for the appeal to writing, record the date of the verbal request, and for-
ward the request to the Office of Appeals.

B. An appellant shall include the following information in the request for hearing:
1. Name, address, and telephone number of the individual subject to the adverse action;
2. A description of the adverse action that is the subject of the appeal;
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3. The date of the notice of adverse action; and

4. A statement explaining why the adverse action is unauthorized, unlawful, or an abuse of discretion.
C. The Department shall process an appeal even if the request does not include all the information listed in subsection (B), as

long as the request contains sufficient information for the Department to determine the identity of the appellant.
D. The Department deems a request for hearing filed on:
1. The mailing date as shown by the postmark if the appellant sent the request by first-class mail, postage prepaid,
through the United States Postal Service to the Department; or
2. The date the Department actually receives the request, if not mailed as provided in subsection (D)(1).

E. A document is timely filed if the sender of the document can demonstrate that any delay in submission was due to any of
the following reasons:

1. Department error or misinformation,
2. Delay or other action by the United States Postal Service, or
3. Delay due to the appellant’s changing mailing addresses at a time when the appellant had no duty to notify the
Department of the change.

E. When the Office of Appeals receives a request for a hearing that the appellant did not timely file, the Office of Appeals
shall schedule a hearing to determine whether the delay in submission is excusable, as provided in subsection (E).

G. An appellant whose appeal the Office of Appeals denies as untimely is entitled to petition for review of this issue as pro-
vided in R6-13-158.

R6-13-145. Family Assistance Administration: Transmittal of Appeal
A. The FAA shall notify the Office of Appeals of a request for hearing within two workdays of receipt of the request.
B. No less than 10 workdays before the scheduled hearing date, unless otherwise ordered, the FAA shall send the Office of

Appeals and the appellant a prehearing summary. The prehearing summary shall include, at a minimum:
1. The appellant’s name,

2. The appellant’s Social Security number,

3. The local office that issued the adverse action under appeal,

4. A brief summary of the facts leading to the adverse action, and
5. The legal or Administration policy basis for the adverse action.

R6-13-146. Stay of Adverse Action Pending Appeal
A. The Department shall stay the implementation of the adverse action until the hearing officer renders a decision on the

appeal, if the appellant makes a request to stay the adverse action within 10 days from the date the Department mails the
notice of adverse action, or otherwise transmits the notice as provided by law, except in the following circumstances:
The appellant expressly waives the delay of adverse action,

The adverse action is a result of a uniform change in federal or state law,
The appellant is requesting continued benefits when the time period for which the Department has approved benefits

has expired,
The Department has denied the appellant’s initial or renewal application,

The appeal challenges an action that is not appealable according to R6-13-142(B),

The appellant withdraws the request for hearing, or

. The appellant fails to appear for the hearing without good cause.

B. The Department shall extend the 10-day time period in subsection (A) if the appellant establishes good cause. Good cause

includes any unanticipated occurrence that, in the discretion of the Department, made it impossible or unreasonable for
the appellant to make the request as specified in subsection (A).

R6-13-147. Hearings: Location; Notice; Time
A. The Office of Appeals shall schedule the hearing. The Office of Appeals may schedule a telephonic hearing or permit a
witness, upon request, to appear telephonically.

B. Unless the parties stipulate to another hearing date, the Office of Appeals shall schedule the hearing no earlier than 20
days from the date the Department receives the appellant’s request for hearing.

C. The Office of Appeals shall mail, or otherwise transmit as provided by law, a notice of hearing to all interested parties at
least 20 days before the scheduled hearing date.

D. The notice of hearing shall be in writing and shall include the following information:
The date, time, and place of the hearing;

The name of the hearing officer;

A general statement of the issues involved in the case;

A statement listing the parties’ rights as specified in R6-13-152; and

A general statement of the hearing procedures.

6-13-148.  Postponing the Hearing
A. A party may ask for postponement of a hearing by calling or writing the Office of Appeals and providing good cause as to
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why the Office of Appeals should postpone the hearing. Good cause exists if circumstances beyond the party’s reasonable
control make it unduly difficult or burdensome for the party or the party’s counsel to attend the hearing on the scheduled
date.

Except in emergency circumstances, the appellant shall ensure that the Office of Appeals receives the request for post-
ponement at least five workdays before the scheduled hearing date. The Office of Appeals is entitled to deny an untimely
request. Emergency circumstances mean circumstances:

1. Beyond the reasonable control of the party,

That did not arise until after the five-day period, and

That the party could not reasonably anticipate.

When the Office of Appeals reschedules a hearing under this Section. the Office of Appeals shall mail, or otherwise trans-
mit as provided by law, the notice of rescheduled hearing at least 11 days prior to the date of the rescheduled hearing.

[

R6-13-149. Hearing Officer: Duties and Qualifications

A
B.

An impartial hearing officer in the Office of Appeals shall conduct all hearings.
The hearing officer shall:

1. Administer oaths and affirmations;

2. Regulate and conduct hearings in an orderly and dignified manner that avoids unnecessary repetition and affords due
process to all participants;

3. Ensure consideration of all relevant issues;

4. Exclude evidence that is not competent, relevant, or material, or that is unduly repetitious from the record:

5. Request, receive, and incorporate relevant evidence into the record;

6. Subpoena witnesses or documents needed for the hearing upon compliance with the requirements of R6-13-151;

7. Open, conduct, and close the hearing;

8. Rule on the admissibility of evidence offered at the hearing;

9. Direct the order of proof at the hearing;

10. Upon the request of a party. or on the hearing officer’s own motion, and for good cause shown, take action the hearing

officer deems necessary for the proper disposition of an appeal, including the following:

Disqualify himself or herself from the case,

Continue the hearing to a future date or time,

Reopen the hearing to take additional evidence prior to the entry of a final decision,

Deny or dismiss an appeal or request for hearing in accordance with the provisions of this Article,
Exclude nonparty witnesses from the hearing room; and

11. Issue a written decision resolving the appeal.

© [ o

R6-13-150. Change of Hearing Officer; Challenges for Cause

A.

B.

S e

=

E

G

H.

L

A party may request a change of hearing officer as prescribed in A.R.S. § 41-1992(B) by filing an affidavit that shall

include:

1. The case name and number,

2. The hearing officer assigned to the case, and

3. The name and signature of the party requesting the change.

The party requesting the change shall file the affidavit with the Office of Appeals and send a copy to all other parties at
least five days before the scheduled hearing date.

A party shall request only one change of hearing officer unless that party is challenging a hearing officer for cause under
subsection (E).

A party may not request a change of hearing officer once the hearing officer has heard and decided a substantive motion
except as provided in subsection (E).

At any time before a hearing officer renders a decision, a party may challenge a hearing officer on the grounds that the
hearing officer is not impartial or disinterested in the case.
A party who brings a challenge for cause shall file an affidavit as provided in subsection (A) and send a copy of the affida-

vit to all other parties. The affidavit shall explain the reason why the assigned hearing officer is not impartial or disinter-
ested.

The hearing officer being challenged for cause may hear and decide the challenge unless:
1. A party specifically requests that another hearing officer make the determination, or
2. The assigned hearing officer disqualifies himself or herself from the decision.

The Office of Appeals shall transfer the case to another hearing officer when:

A party requests a change as provided in subsections (A) through (D); or

2. The hearing officer is removed for cause, as provided in subsections (E) through (G).
The Office of Appeals shall send the parties written notice of the new hearing officer assignment.

=

R6-13-151. Subpoenas

A.

A party who wishes to have a witness testify at a hearing or to offer a particular document or item in evidence shall first
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attempt to obtain the witness or evidence by voluntary means. Department documents are available to the appellant as pre-
scribed in R6-13-152(2).

If the party cannot procure the voluntary attendance of the witness or production of the evidence, the party may ask the
hearing officer assigned to the case to issue a subpoena for a witness, document, or other physical evidence or to other-
wise obtain the requested evidence.

The party seeking the subpoena shall send the hearing officer a written request for a subpoena. The request shall include:
The case name and number;

The name of the party requesting the subpoena;

The name and address of any person to be subpoenaed, with a description of the subject matter of the witness’s antic-
ipated testimony:

A description of any documents or physical evidence the appellant desires the hearing officer to subpoena, including
the title, appearance, and location of the item if the appellant knows its location. and the name and address of the per-
son in possession of the item;

A statement about the expected substance of the testimony or other evidence as well as the relevance and importance
of the requested testimony or other evidence; and

6. A description of the party’s efforts to obtain the witness or evidence by voluntary means.

A party who wants a subpoena shall ask for the subpoena at least five days before the scheduled hearing date.

The hearing officer shall deny the request if the witness’s testimony or the physical evidence is not relevant to an issue in
the case or is duplicative.

The Office of Appeals shall prepare all subpoenas and serve them by mail, except that the Office of Appeals may serve

subpoenas to state employees who are appearing in the course of their jobs, by regular mail, hand-delivered mail, elec-
tronic mail, or interoffice mail.

[ D |—

|~
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R6-13-152. Parties’ Rights
The claimant and the Department have the following rights:

1. The right to request a postponement of the hearing as provided in R6-13-148:

2. The right to copy before or during the hearing any documents in the Department’s file on the appellant and documents
the Department might use at the hearing, except documents shielded by the attorney-client or work-product privilege
or as otherwise protected by federal or state confidentiality laws;

3. The right to request a change of hearing officer as provided in A.R.S. § 41-1992(B) and R6-13-150;

4. The right to request subpoenas for witnesses and evidence as provided in R6-13-151;

5. The right to present the case in person or through an authorized representative, subject to any limitations on the unau-
thorized practice of law in the Rules of the Supreme Court of Arizona, Rule 31;

6. The right to present evidence and to cross-examine witnesses; and

7. The right to further appeal, as provided in R6-13-158 and R6-13-160 if dissatisfied with a decision reached by the

Office of Appeals.

R6-13-153. VWithdrawal of an Appeal

A.

B.

An appellant may withdraw an appeal at any time prior to the time the hearing officer renders a decision.
1. An appellant may withdraw an appeal verbally, either in person or by telephone. The Department may record the
audio of the withdrawal.

2. An appellant may withdraw an appeal by signing a written statement expressing the intent to withdraw. The Depart-
ment shall make a withdrawal form available for this purpose.

The Office of Appeals shall dismiss the appeal upon receipt of a withdrawal request signed by the appellant or the appel-
lant’s representative, or upon receipt of a statement of withdrawal made on the record when the hearing officer has
accepted the withdrawal.

R6-13-154. Failure to Appear: Default; Reopening

A.

B.

C.

D.

E.

If an appellant fails to appear at the scheduled hearing, the hearing officer shall:
1. Enter a default and issue a decision dismissing the appeal, except as provided in subsection (B);

2. Rule summarily on the available record; or
3. Adjourn the hearing to a later date and time.

The hearing officer shall not enter a default if the appellant notifies the Office of Appeals before the scheduled time of
hearing that the appellant cannot attend the hearing because of good cause and still desires a hearing or wishes to have the
matter considered on the available record.

A party who did not appear at a scheduled hearing date may file, no more than 10 days after a dismissal date, a request to
reopen the proceedings. The request shall be in writing and shall demonstrate good cause for the party’s failure to appear.
The hearing officer shall set the matter for a hearing to determine whether the appellant had good cause for failing to
appear.

If the hearing officer finds that the party had good cause for failure to appear, the hearing officer shall reopen the proceed-
ings and schedule a new hearing with notice to all interested parties as prescribed in R6-13-147.
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Good cause, for the purpose of reopening a hearing, is established if the failure to appear at the hearing and the failure to
timely notify the hearing officer were beyond the reasonable control of the nonappearing party. Good cause also exists

when the nonappearing party demonstrates excusable neglect for both the failure to appear and the failure to timely notify

the hearing officer. “Excusable neglect” has the meaning applied to “‘excusable neglect” as that term is used in Arizona
Rules of Civil Procedure, Rule 60(c).

R6-13-155. Hearing Proceedings

A.
B.
C.

D.

=

=

=2
c

[~

I~

The hearing is a de novo proceeding. The Department has the initial burden of going forward with evidence to support the
adverse action being appealed.

To prevail, the appellant shall prove, by a preponderance of the evidence, that the Department’s action was unauthorized,
unlawful, or an abuse of discretion.

The Arizona Rules of Evidence do not apply at the hearing. The hearing officer may admit and give probative effect to
evidence as prescribed in A.R.S. § 23-674(D).

The Office of Appeals shall record all hearings. The Office of Appeals need not transcribe the proceedings unless a tran-

scription is required for further administrative or judicial proceedings.
The Office of Appeals charges a fee of 15¢ per page for providing a transcript. A party may obtain a waiver of the fee by

submitting an affidavit stating that the party cannot afford to pay for the transcript.
A party may, at his or her own expense, arrange to have a court reporter present to transcribe the hearing, provided that
such transcription does not delay or interfere with the hearing. The Office of Appeal’s recording of the hearing shall con-
stitute the official record of the hearing.
The hearing officer shall call the hearing to order and dispose of any prehearing motions or issues.
With the consent of the hearing officer, the parties may stipulate to factual findings or legal conclusions.

pon request and with the consent of the hearing officer, a party may make opening and closing statements. The hearing
officer shall consider any statements as argument and not evidence.
A party may testify, present evidence, and cross-examine adverse witnesses. The hearing officer may also take witness

testimony or admit documentary or physical evidence on his or her own motion.

The hearing officer shall keep a complete record of all proceedings in connection with an appeal.
The hearing officer may require the parties to submit memoranda on issues in the case if the hearing officer finds that the

memoranda would assist the hearing officer in deciding the case. The hearing officer shall establish a briefing schedule for
any required memoranda.

R6-13-156. Hearing Decision

A.

B.

C.

No later than 60 days after the date the appellant files a request for hearing with the Department, the hearing officer shall
render a decision based solely on the evidence and testimony produced at the hearing and the applicable law. The 60-day

time limit is extended for any delay necessary to accommodate hearing continuances or extensions, or postponements
requested by a party.

The hearing decision shall include:

1. Findings of fact concerning the issue on appeal,

2. Citations to the law and authority applicable to the issue on appeal,

3. A statement of the conclusions derived from the controlling facts and law and the reasons for the conclusions,
4. The name of the hearing officer,

5. The date of the decision, and

6. A statement of further appeal rights and the time period for exercising those rights.

The Office of Appeals shall mail, or otherwise transmit as provided by law, a copy of the decision to each party’s repre-

sentative or to the party if the party is unrepresented.

R6-13-157. Effect of the Decision

A.

B.

If the hearing officer affirms the adverse action against the appellant, the adverse action is effective as of the date of the
initial determination of adverse action by the Department. The adverse action remains effective until the appellant appeals
and obtains a higher administrative or judicial decision reversing or vacating the hearing officer’s decision.

If the hearing officer vacates, sets aside, or reverses the Administration’s decision to take adverse action, the Administra-
tion shall not take the action or shall reverse any adverse action taken unless and until the Appeals Board, under A.R.S. §
23-672, or Arizona Court of Appeals issues a decision affirming the adverse action.

R6-13-158. Further Administrative Appeal

A.

B.

A party can appeal an adverse decision issued by a hearing officer to the Department’s Appeals Board as prescribed in

41-1992(C) and (D) by filing a written petition for review with the Office of Appeals within 15 days of the mail-

ing date, or the transmittal date when transmitted in a manner other than by mail, as provided by law. of the hearing
officer’s decision.

The petition for review shall:

1. Bein writing,
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Describe why the party disagrees with the hearing officer’s decision, and
Be signed and dated by the party or the party’s representative.

he party petitioning for review shall mail a copy of the petition to all other parties.
The Appeals Board is not obligated to have the proceedings of the hearing transcribed.

6-13-159. Appeals Board

The Appeals Board shall conduct proceedings in accordance with A.R.S. §§ 41-1992(D) and 23-672.

B. Following notice to the parties, the Appeals Board may receive additional evidence or hold a hearing if the Appeals Board
finds that additional information will help in deciding the appeal. The Appeals Board may also remand the case to the
Office of Appeals for rehearing, specifying the nature of the additional evidence required or any further issues for consid-
eration.

C. The Appeals Board shall decide the appeal based solely on the record of proceedings before the hearing officer and any
further evidence or testimony presented to the Appeals Board.

D. The Appeals Board shall issue and mail, or otherwise transmit as provided by law, to all parties a final written decision
affirming, reversing, setting aside, or modifying the hearing officer’s decision. The decision of the Appeals Board shall
specify the parties’ rights to further review and the time for filing a request for review.

R6-13-160. Judicial Review
Any party adversely affected by an Appeals Board decision may seek judicial review as prescribed in A.R.S. § 41-1993.

[ [
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—
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R6-13-161. Availability of TC Payments
The availability of TC payments is subject to budgetary restrictions.
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NOTICE OF FINAL RULEMAKING

TITLE 12. NATURAL RESOURCES

CHAPTER 4. GAME AND FISH COMMISSION

Editor’s Note: The following Notice of Final Rulemaking was reviewed per Executive Order 2011-05 as issued by Governor
Brewer. (See the text of the executive order on page 1244.) The Governor s Office authorized the notice to proceed through the
rulemaking process on May 20, 2011.

[R12-78]

PREAMBLE

1. Article, Part, or Section Affected (as applicable) Rulemaking Action
R12-4-121 Amend
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ute (specific):
Authorizing statute: A.R.S. § 17-231(A)(1)

Implementing statute: A.R.S. §§ 17-102, 17-231(A)(2), 17-231(A)(3), 17-231(A)(7), 17-231(A)(8), 17-331(A), 17-
332, 17-333, and 17-346

The effective date of the rules:
June 30,2012

a. If the agency selected a date earlier than the 60 days effective date as specified in A.R.S. § 41-1032(A). include
the earlier date and state the reason or reasons the agency selected the earlier effective date as provided in

A.R.S. § 41-1032(A)(1) through (5):
Not applicable

b. If the agency selected a date later than the 60 days effective date as specified in A.R.S. § 41-1032(A). include
the later date and state the reason or reasons the agency selected the earlier effective date as provided in A.R.S.
§ 41-1032(A)(B):
Not applicable

Citations to all related notices published in the Register as specified in R1-1-409(A) that pertain to the record of the

proposed rule:
Notice of Rulemaking Docket Opening: 17 A.A.R. 2345, November 18, 2011

Notice of Proposed Rulemaking: 17 A.A.R. 2336, November 18, 2011

The agency’s contact person who can answer questions about the rulemaking:
Name: Celeste Cook, Rules Analyst

Address: Game and Fish Department
5000 W. Carefree Highway
Phoenix, AZ 85086

Telephone: (623) 236-7390
Fax: (623) 236-7677
E-mail: ccook@azgfd.gov

Please visit the AZGFD web site to track progress of this rule and any other agency rulemaking matters at
http://www.azgfd.gov/inside azgfd/rules/rulemaking_updates.shtml.

An agency’s justification and reason why the rule should be made. amended. repealed. or renumbered. to include

an explanation about the rulemaking:
Laws 2010, 2nd Regular Session, Ch. 287, § 28(B)(7) allows an agency to eliminate or replace archaic or illegal
rules.

On May 20, 2011, the Governor’s office approved the Commission’s request to pursue rulemaking to amend R12-4-
121.

The Commission proposes to amend R12-4-121 to establish requirements for transferring a big game tag to an eligi-
ble minor child or grandchild. Laws 2007, 1st Regular Session, Ch. 5, amended A.R.S. § 17-332 to allow grandpar-
ents to transfer their unused big game tag to their minor grandchild.

The current rule is more restrictive than statute as it allows only a parent or legal guardian to transfer their unused big
game tag to their minor child. Individuals unable to use their big game tag are not aware of their ability to transfer the
tag to their minor grandchild.

A reference to any study relevant to the rule that the agency reviewed and proposes to either rely on or not rely on

in its evaluation of or justification for the rule, where the public may obtain or review each study. all data underly-
ing each study, and any analysis of each study and other supporting material:

The agency did not rely on any study in its evaluation of or justification for the rule.

A showmg of good cause why the rulemaklng 1s necessary to p_romote a statewide interest if the rule will diminish a

Not applicable

A summary of the economic, small business. and consumer impact:
The Commission anticipates the rulemaking will benefit the regulated community and the Department by replacing
archaic information and aligning the rule with statute. The Department currently charges $4 for each big game tag
transferred between a minor child and their parent, grandparent, or guardian; there is no charge for big game tags
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transferred to a qualifying organization. The rulemaking will not impose increased monetary or regulatory costs on
other state agencies, or political subdivisions of this state, persons, or individuals so regulated.

A description of any changes between the proposed rulemaking, to include supplemental notices, and the final
rulemaking:
R12-4-121(B)(5) is amended to allow any grandparent, parent, or legal guardian to accompany the minor child in the
field, regardless of which family member donated the unused tag to the minor child. This is done to make the rule less
restrictive.

Minor grammatical and style corrections were made at the request of the Governor’s Regulatory Review Council
staff.

11. An agency’s summary of the public or stakeholder comments made about the rulemaking and the agency response

to the comments:
The agency did not receive any public or stakeholder comments about the rulemaking.

12. All agency’s shall list other matters prescribed by statute applicable to the specific agency or to any specific rule or

class of rules. Additionally. an agency subject to Council review under A.R.S. §8§ 41-1052 and 41-1055 shall respond
to the following questions:

a. Whether the rule requires a permit. whether a general permit is used. and if not, the reason why a general per-
mit is not used:
The rule requires alternative permits specifically authorized under A.R.S. §§ 17-333 and 17-346.

=

Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than federal
law. and if so. citation to the statutory authority to exceed the requirements of federal law:
Federal law is not applicable to the subject of the rule.

Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness
of business in this state to the impact on business in other states:
The agency has not received an analysis that compares the rule’s impact of the competitiveness of business in
this state to the impact on business in other states.

i

A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rules:
Not applicable

14. Whether the rule was previously made, amended. or repealed as an emergency rule. If so, cite the notice published

15.

in the Register as specified in R1-4-409(A). Also, the agency shall state where the text was changed between the

emergency and the final rulemaking packages:
Not applicable

The full text of the rules follows:

TITLE 12. NATURAL RESOURCES

CHAPTER 4. GAME AND FISH COMMISSION

ARTICLE 1. DEFINITIONS AND GENERAL PROVISIONS

Section
R12-4-121. Big Game Permit or Tag Transfer

ARTICLE 1. DEFINITIONS AND GENERAL PROVISIONS

R12-4-121.  Big Game Permit or Tag Transfer
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For the purposes of this Section, “unused tag” means a big game hunt permit-tag, non-permit tag, or special license tag

>

that has not been attached to any animal.

=

A parent, grandparent, or guardian issued a big game hunt permit-tag, non-permit tag, or special license tag may transfer

the unused tag to the parent’s, grandparent’s, or guardian’s minor child or grandchild.

1.

2.

[

4.

5.

(@

A parent, grandparent, or guardian issued a tag may transfer the unused tag to a minor child or grandchild at any time
prior to the end of the season for which the unused tag was issued.

A parent, grandparent, or guardian may transfer the unused tag by providing all of the following documentation in
person at any Department office:

a. Proof of ownership of the unused tag to be transferred,

b. The unused tag, and

c. The minor’s valid hunting license.

If a parent, grandparent, or legal guardian is deceased, the personal representative of the individual’s estate may trans-
fer an unused tag to an eligible minor. The individual acting as the personal representative shall present:

a. The deceased individual’s death certificate, and

b. Proof of the individual’s authority to act as the personal representative of the deceased individual’s estate.

To be eligible to receive an unused tag from a parent, grandparent, or legal guardian, the minor child shall meet the
criteria established under subsection (D).

A minor child or grandchild receiving an unused tag from a parent, grandparent, or legal guardian shall be accompa-
nied into the field by any grandparent, parent, or legal guardian of the minor child.

An individual issued a tag or the individual’s legal representative may donate the unused tag to a non-profit organization

for use by a minor child who has a life threatening medical condition or permanent physical disability.

1.

o>

[«

A qualifying organization:
a. Is exempt from federal taxation under Section 501(c) of the Internal Revenue Code, and

b. Provides hunting opportunities and experiences to children with life-threatening medical conditions or perma-
nent physical disabilities.
The individual or legal representative that donates the unused tag shall provide the non-profit organization with a
written statement indicating the unused tag is voluntarily donated to the organization.
The non-profit organization receiving a donated tag under this subsection may transfer the unused tag to an eligible
minor child by contacting any Department office.
a. To obtain a transfer, the non-profit organization shall:
i.  Provide proof of donation of the unused tag to be transferred,
ii. Provide the unused tag,

iii. Provide proof of the minor child’s valid hunting license; and

b. To be eligible to receive a donated unused tag from a qualifying organization, the minor child shall meet the cri-

teria established under subsection (D).

D. To receive an unused tag authorized under subsections (B) or (C), an eligible minor child shall meet the following criteria:

1.
2.

Possess a valid hunting license, and
Is 10 to 17 years of age on the date of the transfer. A minor child under the age of 14 shall have satisfactorily com-
pleted a Department-approved hunter education course before the beginning date of the hunt.
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NOTICE OF FINAL RULEMAKING

TITLE 12. NATURAL RESOURCES

CHAPTER 4. GAME AND FISH COMMISSION

Editor s Note: The following Notice of Final Rulemaking was reviewed per Executive Order 2011-05 as issued by Governor
Brewer. (See the text of the executive order on page 1244.) The Governor s Office authorized the notice to proceed through the
rulemaking process on May 20, 2011.

I~
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6.

[R12-79]
PREAMBLE

Article, Part, or Section Affected (as applicable) Rulemaking Action

R12-4-202 Amend

ute (specific):
Authorizing statute: A.R.S. § 17-231(A)(1)

Implementing statute: A.R.S. §§ 17-332(F), 17-333(A)(9), and 17-336(A)(2)

The effective date of the rules:
June 30,2012

a.

the earlier date and state the reason or reasons the agency selected the earlier effectlve date as provided in

A.R.S. § 41-1032(A)(1) through (5):
Not applicable

=

If the agency selected a date later than the 60 days effective date as specified in A.R.S. § 41-1032(A). include

the later date and state the reason or reasons the agency selected the earlier effective date as provided in A.R.S.

§ 41-1032(A)(B):
Not applicable

Citations to all related notices published in the Register as specified in R1-1-409(A) that pertain to the record of the

proposed rule:
Notice of Rulemaking Docket Opening: 17 A.A.R. 2346, November 18, 2011

Notice of Proposed Rulemaking: 17 A.A.R. 2339, November 18, 2011

The agency’s contact person who can answer questions about the rulemaking:
Name: Celeste Cook, Rules Analyst

Address: Game and Fish Department
5000 W. Carefree Highway
Phoenix, AZ 85086

Telephone: (623) 236-7390
Fax: (623) 236-7677
E-mail: ccook@azgfd.gov

Please visit the AZGFD web site to track progress of this rule and any other agency rulemaking matters at
http://www.azgfd.gov/inside azgfd/rules/rulemaking updates.shtml.

An agency’s justification and reason why the rule should be made. amended. repealed. or renumbered. to include

an explanation about the rulemaking:
Laws 2010, 2nd Regular Session, Ch. 287, § 28(B)(7), which allows an agency to eliminate or replace archaic or ille-
gal rules.

On May 20, 2011, the Governor’s office approved the Department’s request to pursue rulemaking to amend R12-4-
202.

The Commission proposes to amend R12-4-202 to remove the requirement that the Department of Veterans’ Services
(DVY) include the applicant’s date of birth. The DVS certification does not consistently provide the date of birth
information. Because the date of birth requirement is required by rule, an applicant whose certification does not
include the date of birth information is denied a disabled veteran’s license. When an application is denied for this rea-
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son, the disabled veteran must put forth additional time and effort to obtain and resubmit a compliant DVS certifica-
tion.

The rule is also amended to ensure conformity to Arizona Administrative Procedure Act, the Secretary of State, and
the Governor’s Regulatory Review Council rulemaking format and style requirements.

A reference to any study relevant to the rule that the agency reviewed and proposes to either rely on or not rely on
in its evaluation of or justification for the rule, where the public may obtain or review each study. all data underly-

ing each study, and any analysis of each study and other supporting material:
The agency did not rely on any study in its evaluation or justification for the rule.

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rule will diminish a
previous grant of authority of a political subdivision of this state:
Not applicable

A summary of the economic, small business, and consumer impact:
The Commission anticipates the proposed rulemaking will make the Disabled Veteran’s license application less bur-
densome and will not impose increased monetary or regulatory costs on other state agencies, political subdivisions of
this state, persons, or individuals so regulated.

The Department currently issues approximately 490 Disabled Veteran’s Licenses each fiscal year. Since the Depart-
ment already has a mechanism in place for the application review and issuance or denial of Disabled Veteran’s
Licenses, the Commission has determined that the rulemaking will not require any additional full-time employees to
implement and enforce the proposed rule.

The Commission anticipates the proposed rulemakings will benefit the regulated community and the Department.

10. A description of any changes between the proposed rulemaking, to include supplemental notices, and the final

rulemaking:
Minor grammatical and style corrections were made at the request of the Governor’s Regulatory Review Council
staff.

11. An agency’s summary of the public or stakeholder comments made about the rulemaking and the agency response

to the comments:
The agency did not receive any public or stakeholder comments about the rulemaking.

12. All agency’s shall list other matters prescribed by statute applicable to the specific agency or to any specific rule or

15.

class of rules. Additionally. an agency subject to Council review under A.R.S. §8§ 41-1052 and 41-1055 shall respond
to the following questions:

a. Whether the rule requires a permit. whether a general permit is used. and if not, the reason why a general per-
mit is not used:
The rule does not require a general permit.

Whether a federal law is applicable to the subject of the rule, whether the rule is more stringent than federal
law. and if so. citation to the statutory authority to exceed the requirements of federal law:

Federal law is not applicable to the subject of the rule.

Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness

of business in this state to the impact on business in other states:
The agency did not receive an analysis that compares the rule’s impact of the competitiveness of business in this
state to the impact on business in other states.

=

g

A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rules:
Not applicable

14. Whether the rule was previously made, amended. or repealed as an emergency rule. If so, cite the notice published
in the Register as specified in R1-4-409(A). Also, the agency shall state where the text was changed between the

emergency and the final rulemaking packages:
The rule was not previously made, amended, or repealed as an emergency rule.

The full text of the rules follows:
TITLE 12. NATURAL RESOURCES

CHAPTER 4. GAME AND FISH COMMISSION
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Section
R12-4-202.

R12-4-202.

Notices of Final Rulemaking
ARTICLE 2. MISCELLANEOUS LICENSES AND PERMITS

Disabled Veteran’s License
ARTICLE 2. MISCELLANEOUS LICENSES AND PERMITS

Disabled Veteran’s License

A. A disabled veteran’s license grants all of the hunting and fishing privileges of a Class F combination hunting and fishing
license and an urban fishing license.

An individual whe-meets meeting the criteria # prescribed under A .R.S. § +7-336(2) 17-336(A)(2) may apply for a dis-
abled veteran’s license as-feHews. Eligibility for the disabled veteran’s license is based on 100% disability, and not on the
percentage of compensation received by the veteran.

An applicant fer desiring a disabled veteran’s license shall apply on an application form furnished by the Department
and available frem at any Department office. The applicant shall provide all of the following information on the
application form:

B.

C.

1.

a.

ed. The apphcant S 51gnature erthef acknowledged before a NotarV Pubhc or wrtnessed by
ornotarized.

The applicant’s
i. Name

ii. Date of birth

iii Department identification number,
iv. Physical description:

—
—

Currentresidenee-orphysieal- Hoeation-efresidenee All physical addresses for the calendar year immediately pre-
ceding application;
Guﬁeﬂt—m-a-r-l-mg Malhng address and

a Department employee

An applicant shall submit with the application form an original certification from the Department of Veterans’ Ser-
vices. thatineludes The certification shall include all of the following information:

a.
b.

d

Eull The applicant’s full name a-nel—el-&rte—of—hﬁth—e-f—t-he—a-pie)al-xefmt—,a

Certification that the applicant is receiving compensation for permanent service-connected disabilities rated as
100% disablings,

Certification that the 100% rating is permanent and:

1. will Will not require reevaluation, or

ii. thatthe 100% ratingis-permanent-but-will Will be reevaluated in three yearsz, and

Signature The signature and title of an agent of the Department of Veterans’ Services who issued or approved the
certification.

If the certification required under subsection (B)(2)(¢c) indicates that the applicant’s disability rating of 100% is permanent

and:
L.

2.

Will not be reevaluated, the disabled veteran’s license will not expire.

Will be reevaluated in three years, the disabled veteran’s license will expire three years from the date of issuance.

€&:D. The Department shall deny a disabled veteran’s license # to an applicant who:

is Is not eligible for the license,

2. fails Fails to comply with the requirements of this Section, or

prevides Provides false information during the application process.

E. The Department shall provide written notice to the applicant if the disabled veteran’s license is denied. The applicant may
appeal the denial to the Commission as prescribed # under A.R.S. Title 41, Chapter 6, Article 10.

B-F. A disabled veteran’s license holder may request a duplicate license if:

The license has been lost or destroyeds,

1.

[«

1.

2. The license holder submits a written request to the Department for a duplicate licenses;, and
The Department has a record that shows a dlsabled veteran’s lrcense was preV1ous1y 1ssued to that 1nd1v1dual

3.
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NOTICE OF FINAL RULEMAKING
TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 8. DEPARTMENT OF ENVIRONMENTAL QUALITY
HAZARDOUS WASTE MANAGEMENT

Editor s Note: The following Notice of Final Rulemaking was reviewed per Executive Order 2011-05 as issued by Governor
Brewer. (See the text of the executive order on page 1244.) The Governor s Office authorized the notice to proceed through the
rulemaking process on August 23, 2011.

I~

[

[

[+

[

[R12-77]
PREAMBLE

Article, Part, or Section Affected (as applicable) Rulemaking Action
R18-8-260 Amend
R18-8-270 Amend

Citations to the agency’s statutory rulemaking authority to_include the authorizing statutes (general) and the

implementing statutes (specific):
Authorizing Statutes: A.R.S. § 49-104(B)(17); Laws 2011, 1st Regular Session, Ch. 220

Implementing Statutes: A.R.S. §§ 49-922(B)(5) and 49-931(A)

The effective date of the rule:
a. If the agency selected a date earlier than the 60 day effective date as specified in A.R.S. § 41-1032(A). include
the earlier date and state the reason or reasons the agency selected the earlier effective date as provided in

A.R.S. § 41-1032(A)(1) through (5):
Not applicable

b. Ifthe agency selected a date later than the 60 day effective date as specified in A.R.S. § 41-1032(A). include the
later date and state the reason or reasons the agency selected the later effective date as provided in A.R.S. § 41-

1032(B):
July 1, 2012; to coincide with the beginning of the state fiscal year.

Citations to all related notices published in the Register to include the Register as specified in R1-1-409(A) that per-
tain to the record of the final rulemaking package:
Notice of Rulemaking Docket Opening: 17 A.A.R. 1822, September 16, 2011

Notice of Proposed Rulemaking: 17 A.A.R. 1916, September 30, 2011

The agency’s contact persons who can answer questions about the rulemaking:
Name: Peggy Guichard-Watters

Address: Department of Environmental Quality
Waste Programs Division
1110 W. Washington St.
Phoenix, AZ 85007

Telephone: (602) 771-4117, or (800) 234-5677, enter 771-4117 (Arizona only)
Fax: (602) 771-2383

TTD: (602) 771-4829

E-mail: pgw@azdeq.gov

or

Name: Mark Lewandowski

Address: Department of Environmental Quality

Waste Programs Division
1110 W. Washington St.
Phoenix, AZ 85007

Telephone: (602) 771-2230, or (800) 234-5677, enter 771-2230 (Arizona only)
Fax: (602) 771-4246
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TTD: (602) 771-4829
E-mail: lewandowski.mark@azdeq.gov

6. An agency’s justification and reason why a rule should be made. amended. repealed or renumbered. to include an
explanation about the rulemaking:

Summary. This rulemaking was conducted as required by Laws 2011, 1st Regular Session, Ch. 220 (hereafter “HB
2705”), which also enacted temporary hazardous waste fees for Fiscal Year (FY) 2012. The final rule increases exist-
ing hazardous waste fees beginning July 1, 2012 to address the direct and indirect costs of the Department’s relevant
duties, including employee salaries and benefits, professional and outside services, equipment, in-state travel and
other necessary operational expenses directly related to issuing hazardous waste permits and enforcing the require-
ments of the regulatory program. The goal is to achieve self sufficiency of the Arizona Department of Environmental
Quality’s (ADEQ or the Department) Hazardous Waste Program and replace General Fund monies no longer appro-
priated to the Program. The new fees from this rule are effective July 1, 2012.

Background. The Arizona Hazardous Waste Program is required by A.R.S. § 49-922 and consists primarily of a per-
mitting function and an inspection and compliance function. Like other environmental programs, it is based largely
on federal law that calls for states to adopt and implement certain federal regulations as stringently as EPA. As a con-
sequence of Arizona being granted “authorization” to implement the federal regulations in Arizona “in lieu of” the
United States Environmental Protection Agency (EPA), ADEQ also receives a regular two-year grant from EPA,
known as the RCRA (Resource Conservation and Recovery Act) grant.

Since ADEQ was first granted authorization for the Hazardous Waste Program in 1985, the federal RCRA grant has
played a key part in the funding and authorization of the Arizona Hazardous Waste Program. However, the grant was
never designed to be the sole source of funding. In 1991, fees from hazardous waste generators, permit processing
fees, and fees from civil and criminal penalties were added as revenue sources to the Hazardous Waste Management
Fund. Civil and criminal penalties were redirected to the General Fund in 1996. In addition, until recently, there has
always been General Fund support for ADEQ’s Hazardous Waste Program.

As a result of the economic downturn in 2007-2008, many states including Arizona began to experience budget short-
falls. Lump sum budget reductions and fund transfers to the General Fund from state agencies, including the ADEQ
were undertaken by the legislature. Monies from various ADEQ funds including the Hazardous Waste Management
Fund were transferred to the General Fund. In addition, the FY 2011 budget eliminated all of the ADEQ’s General
Fund ($6,247,700) for operations. Special session legislation allowed ADEQ to increase fees through exempt rules
for air, water, and waste programs for FY 2011. (Laws 2010, 7th Spec. Sess., Ch. 7, § 5) In 2011, HB 2705 gave
ADEQ the authority to continue increased waste program fees for FY 2012. The increased fees in this rule are also
authorized by HB 2705 and would begin July 1, 2012 for FY 2013.

HB 2705. HB 2705 directed ADEQ to establish fees for two types of hazardous waste entities: hazardous waste gen-
erators and facilities that store, treat, or dispose of hazardous waste. The statute directs that the fees are to be set based
on hazardous waste generated and disposed, and for the costs of evaluating hazardous waste facility permits. The bill
set out a number of further requirements for those fee increases contained in A.R.S. §§ 49-104(B)(17), 49-922, and
49-931. Two principal requirements are: 1) the fees should “be fairly assessed and impose the least burden and cost to
the parties subject to the fees”; and 2) the permit fees are to be based on “the direct and indirect costs of the depart-
ment’s relevant duties” ... “related to issuing licenses” ... “and enforcing the requirements of the applicable regula-
tory program.” Other requirements also apply and are discussed later.

In the context of this rulemaking, ADEQ has interpreted these two main requirements to mean it should collect an
amount necessary to maintain an approvable program and to satisfy the detailed requirements to protect the public
and the environment from hazardous wastes that are set out in A.R.S. § 49-922. ADEQ interprets “fairly assessed” to
mean that the amount of fees collected from any class of hazardous waste entities should be proportional to the
“direct and indirect costs” that can be attributed to that class.

Informal Comment. In 2011, ADEQ facilitated extensive informal comment on funding for the Hazardous Waste Pro-
gram and hosted four public meetings. An e-mail ‘listserv’ was created consisting of hazardous waste related entities
and each meeting was announced to the listserv and posted on ADEQ’s web site. The meetings were held in Phoenix
and ADEQ provided a call-in mechanism to allow participation by phone. Attendance averaged 50-75 people per
meeting. Meetings on January 24 and January 31 concentrated on concepts and the design of legislation. The meet-
ings on June 30 and July 28 reviewed draft rule language and responded to comments from the public. Oral com-
ments were recorded at the meetings, and written comments were accepted after each meeting. At the time, the
hazardous waste listserv contained over 450 e-mail addresses for the hazardous waste rule.

Explanation of New Fees. These final rules increase fees in the Hazardous Waste Programs for hazardous waste gen-
eration and disposal, and permits. The first set of fees increased is the per ton hazardous waste generation fee and the
per ton hazardous waste disposal fee at A.R.S. § 49-931. Disposal fees apply only to hazardous waste disposed in Ari-
zona. HB 2705 removed the fees previously established by that statute and authorized ADEQ to establish the fees by
rule. The table below shows how the new fee amounts compared to previous fee amounts.
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Table 1. Hazardous Waste Generation and Disposal Fees

Type of Hazardous FY 2010 and FY 2011 and FY |New fee beginning FY | Maximum fee per site
Waste “Facility” before 2012 2013 beginning FY 2013
AR.S. §49-931(A)(1) $10/ton $70/ton $67.50/ton $200,000
AR.S. §49-931(A)(2) $40/ton $280/ton $270/ton $5,000,000
AR.S. §49-931(A)(3) $4/ton $28/ton $27/ton $160,000

The second set of increased fees are the fees for processing hazardous waste permits, which were previously in rule at
R18-8-270. The tables below show how the new application fees, maximum fees, and hourly rate compare to the pre-
vious amounts.

Table 2. Hazardous Waste Permits
New and Previous Application and Maximum Fees for Various License Types

License Type Application Fee Maximum Fee
yp Previous/New Previous/New
Permit for: Container Storage/Container Treatment $10,000/$20,000 NA/$250,000
Permit for: Tank Storage/Tank Treatment $10,000/$20,000 NA/$300,000
Permit for: Surface Impoundment $10,000/$20,000 NA/$400,000
qumlt for: Incmer.ator/Boﬂer and Industrial Furnace (BIF)/Landfill/ $10,000/$20,000 NA/$500,000
Miscellaneous Unit
Permit for: Waste Pile/Land Treatment/Drip Pad/Containment
Building/Research, Development, and Demonstration $10,000/$20,000 NA/$300,000
Corrective Action Permit/Remedial Action Plan (RAP) Approval $10,000/$20,000 NA/$300,000
Post-Closure Permit $10,000/$20,000 NA/$400,000
Closure of Container/Tank/Drip Pad/Containment Building $2,500/$5,000/unit NA/$100,000
Closure of Miscellaneous Unit/Incinerator/BIF/Surface Impound- .
ment/Waste Pile/Land Treatment Unit/Landfill $2,500/85,000/unit NA/$300,000
Class 1 Modification (requiring Director Approval) $1,000/$1,000 NA/$50,000
Class 2 Modification $2,500/$5,000 NA/$250,000
Class 3 Modification (for Incinerator, BIF, Surface Impoundment,
Waste Pile, Land Treatment Unit, or Landfill) $10,000/$20,000 NA/$400,000
Class 3 Modification (except for Incinerator, BIF, Surface Impound-
ment, Waste Pile, Land Treatment Unit, or Landfill) $10,000/$10,000 NA/$250,000
Table 3. Hazardous Waste Hourly Rate
Haza;g;’r‘l‘fit‘s’va“e April 2006 to July 2010 | FY 2011 and FY 2012 | New beginning FY 2013
Hourly rate $95.29 $95.29 $136.00

The application fee increases in Table 2 are a result of the increase in the hourly rate. ADEQ needs to obtain sufficient
monies up front so that payments do not lag behind services provided. The maximum fees for hazardous waste permit
actions are new and are required by HB 2705. Maximum fees are set to provide predictability to permit applicants
while also allowing ADEQ to be reasonably certain that it meets Licensing Time-frames and not expend more
resources processing a permit than the amount for which it can be reimbursed. ADEQ has increased the hourly rate it
uses for permit review from $95.29 to $136.

Explanation of hourly rate.

ADEQ estimated the hourly rate of $136 per hour for hazardous waste permitting staff (project management and tech-
nical review) based on the permitting work of a full-time employee (FTE) and made the following assumptions:
Hours

*  Assumes an FTE works 2080 hours annually (40 hours X 52 weeks).

*+  NON-PROGRAM HOURS include:
o hours related to employee leave (sick, vacation, holiday), calculated at the maximum available of 320 hours.
o hours related to training, meetings and minor tasks estimated at 315 hours.
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o hours lost due to employee turnover — assuming a rate of 10 percent - 208 hours.
o TOTAL NON-PROGRAM HOURS estimated at 843 hours annually.

*  PROGRAM HOURS are what remain when non-program hours are subtracted from the total annual hours. Pro-
gram hours include both review and decision-making on specific applications (i.e. billable), and those hours not
related to review hours of specific applications (i.e. non-billable). Some of the Program Hours are therefore not
billable.

o TOTAL PROGRAM HOURS = 2080 - 843 = 1237 hours/year.

o NON-BILLABLE PROGRAM HOURS includes, among other duties, customer service time, inter-division
and inter-agency coordination, permit administration, and program development (rules and policies). This is
estimated at 403 hours annually.

o BILLABLE PROGRAM HOURS = 1237 - 403 = 834 hours/year.

Costs

« Salaries + employee related expenses (ERE) related to Billable Program Hours performed by an FTE.
o ERE (e.g., health insurance, worker’s compensation) benefits at rate of 42 percent of salary.
o A portion of Non-Program Hours in support of Billable Program Hours are included in costs. This is esti-
mated at 568 hours/year (67.4 percent of total Non-Program Hours).
o Program staff includes Project Managers, Engineers, and Hydrologists at an average hourly rate of $27.40.

Cost = (834 + 568 hours) X $27.40/hour X 1.42 = $54,549

o Management/ Supervisory hours in support of the program staff work are included in costs, and are esti-
mated at 300 hours/year. This includes unit and section managers at an average hourly rate of $33.96.

Cost = (300 hours) X $33.96/hour X 1.42 = $14,467

o Administration Support hours in support of the program staff and management’s and supervisors’ work are
included in costs, estimated at 200 hours/year at an average hourly rate of $15.73.

Cost = (200 hours) X $15.73/hour X 1.42 = §4,467

*  Subtotal of personnel services and ERE for the project manager, management staff, and administrative support
staff ($54,549 + $14,467 + $4,467 = §73,483).

e Add Indirect expenses (49.53 percent of personal services and ERE by federal formula) for rent, utilities, etc.,
estimated at $36,396 ($73,483 X 0.4953 = $36,396).

*  Add Other Expenses such as per diem travel, equipment, operating expenses (supplies, etc.) and professional ser-
vices, estimated at $3,500.

*  Total Costs Related to Permit Process for one FTE= $113,379. ($73,483 + $36,396 + $3,500 = $113,379)
Hourly Rate

Dividing the total costs of an FTE ($113,379) by Billable Program Hours (834) yields the hourly rate for permit pro-
cessing of $136/hour ($113,379 + 834 billable program hours = $136/hour).

*  The remaining 678 hours of an FTE’s work year are not directly billable to permit processing (e.g., non-billable
program hours and balance of the non-program hours (403 + 32.6 percent X 843 = 678)) and must be supported
through the RCRA grant and annual generator fees.

The rate of $136 per hour is comparable to private sector rates and with the rates charged by other ADEQ divisions
and state agencies that are engaged in similar levels of technical review and project management. For comparison, the
average private sector consultant rate for similar work activities charged in ADEQ’s hazardous waste permit program
typically ranges from $135 to $145 per hour. Using this same hourly rate calculation methodology, the Air Quality
Division currently charges $141.50 per hour, and the Water Quality Division currently charges $122 per hour. The
Arizona Department of Water Resources, using the same hourly rate calculation methodology, currently charges $118
per hour. The nominal differences in fees charged between the divisions and agencies largely relate to the hourly rate
differences between the specialty staff needed by each particular program. Those programs requiring more specialty
technical review (e.g., by hydrologists or engineers) will have slightly higher hourly rates.

Billing Details. During the informal public participation process, stakeholders asked ADEQ for a rule requirement to
put more detail on the periodic and final bills they get from ADEQ. ADEQ added this requirement to the proposed
rule at R18-8-270(G)(5). At the time of the Notice of Proposed Rulemaking, ADEQ stated that its proposal to provide
a detailed hours breakdown on every bill [See R18-8-270(G)(5)(b)] was not currently practicable due to the lack of an
automated software system. ADEQ has begun developing an automated tracking system to facilitate the collection of
detailed billing information. The continuing shortage of resources has caused ADEQ to place a new starting date for
certain billing information requirements in R18-8-270(G)(5). ADEQ now expects the system will be in place by the
end of CY 2012.
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Hazardous Waste Generation Fees; Maximums. ADEQ has increased hazardous waste generation fees from the
amounts they were before FY 2011. As can be seen from Table 1, the new permanent rates are slightly lower than
they were for the previous two fiscal years.

The prior hazardous waste generation fees were set in statute at A.R.S. § 49-931, but the statute did not establish
maximum fees. ADEQ has established maximum fees for hazardous waste generators in units of dollars per generator
site per year because it believes that generators with multiple sites are able to treat each of their sites as separate fiscal
units. This provides predictability on a per site basis. The maximum fees are set to provide assurance to ADEQ that it
will continue to collect about the same revenues if generation rates remain approximately the same, while providing
certainty to generators that changes in operations or regulations will not drive their fees over a specified amount.

ADEQ analyzed different combinations of per ton fees and generator site maximums using various factors including
proportionality and impacts on small businesses. Since federal regulations have definitions for large quantity genera-
tor (LQG) and small quantity generator (SQG), these categories allow assessment of both the proportionality and the
small business impact of various hazardous waste generation fee and cap combinations.

Although other criteria can apply, under federal regulations, an entity that generates more than 2,200 pounds of haz-
ardous waste in any month is an LQG, while one that generates more than 220 pounds but less than 2,200 pounds in
any month is normally an SQG. When these categories are matched against ADEQ’s database of generators, the new
per ton fee and fee caps will result in approximately 85% of the hazardous waste generation fees paid by LQGs of
hazardous waste and approximately 15% paid by SQGs. ADEQ estimates that in 2009-2010 it expended approxi-
mately 60% of its hazardous waste resources on LQGs and approximately 40% on SQGs. These resource figures are
subject to change based on ADEQ compliance initiatives, RCRA grant workplan requirements and EPA inspection
and compliance initiatives that are established on a year to year basis. The preponderance of ADEQ resources
expended on LQGs is partially accounted for by the fact that there are more requirements that apply to LQGs. Not
only do inspections of LQGs take more time, but ADEQ also inspects LQGs more frequently.

Finally, ADEQ seeks to minimize the impact of these fees on small businesses. ADEQ believes that SQGs are more
likely to be small businesses than LQGs. (The maximum amount of hazardous waste an SQG can generate in a year is
about 12 tons.) ADEQ believes that under this fee and fee cap arrangement, it has both fairly assessed the fees and
minimized the impact on small business.

ADEQ discusses other fee and fee cap alternatives in item 9 of this Notice.

Under A.R.S. § 49-104(B)(17)(b), (c), and (d), ADEQ must also consider the availability of other funds, the impact of
the fees on the parties subject to the fees, and the fees charged for similar duties performed by the Department, other
agencies, and the private sector.

ADEQ has already discussed the availability, regular use, and conditions required for using the federal RCRA grant,
and ADEQ is using the grant to the maximum extent. It was noted earlier that civil and criminal penalties that result
from hazardous waste enforcement go to the General Fund and no longer to the Hazardous Waste Management Fund,
so that these funds are not available to mitigate these fee increases. The same is true of hazardous waste fuel penalties
under A.R.S. § 49-932. Finally, under A.R.S. § 49-929, all hazardous waste entities pay small registration fees into
the Water Quality Assurance Revolving Fund (WQARF) established under A.R.S. § 49-282, but the WQAREF statute
does not allow WQAREF funds to be used for either hazardous waste permitting or inspections, except as provided in
A.R.S. § 49-282(E)(7), which allows a limited amount to be used for hazardous waste compliance monitoring, inves-
tigation and enforcement activities.

As discussed earlier, ADEQ has considered the impact of the fees on the parties subject to the fees through its collec-
tion of the least amount of fees necessary to sustain an approvable program, and a fair, proportional assessment of
those fees.

In considering the fees charged for similar duties performed by the Department, other agencies, and the private sector,
ADEQ notes that it has already compared hourly rates for the most similar duties. Many agencies are not required to
recover their full processing costs with fees, and in that case, it is more difficult to make a direct comparison. For
example in Nevada, the hourly rate for hazardous waste permit processing is $50 per hour, (NAC 444.8446) but the
purpose of Nevada’s fee is merely to “offset the cost to process and review the application.” (emphasis added) In Ari-
zona, the hourly rate has to cover both the direct and indirect costs. In addition, Nevada charges a significant annual
operating fee as well as miscellaneous “[a]dditional fees to offset cost of inspection and other regulation.” Similar
scenarios exist for hazardous waste generation fees, where states charge lower fees but where the fees are not
designed to sustain so much of program costs.

7. A reference to any study relevant to the rules that the agency reviewed and either relied on or did not rely on in its

evaluation of or justification for the rules, where the public may obtain or review each study. all data underlying

each study. and any analysis of each study and other supporting material:
None

8. A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will

diminish a previous grant of authority of a political subdivision of this state:
Not applicable
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A summary of the economic, small business and consumer impact:

Identification of the rulemaking: 18 A.A.C. 8, Article 2, amending R18-8-260 and R18-8-270. (For further informa-
tion, see item 6 of this preamble.) These rules are not designed to change the conduct of any regulated hazardous
waste entities. The rules are designed to collect increased fees for some hazardous waste entities. The per ton fees for
generation and disposal of hazardous waste are increased in R18-8-260. Maximum fees are set and the application
fees and hourly rate are increased for processing hazardous waste permits in R18-8-270.

Program Description. Under A.R.S. § 49-922 and federal law, Arizona’s Hazardous Waste Program is responsible for
ensuring that all regulated hazardous waste in Arizona is stored, transported, and disposed of properly, and is largely
a preventative program to keep hazardous waste from entering the environment. The program maintains an inventory
of hazardous waste generators, transporters and treatment, storage, and disposal (TSD) facilities in Arizona. Permits
are issued, managed, and maintained for TSD facilities; this activity includes permit modifications, renewal, closure
plan, and financial assurance reviews. Generators, transporters and TSD facilities are periodically inspected. Hazard-
ous waste complaints are investigated. Compliance data is collected and stored. Hazardous waste is tracked from gen-
eration to disposal. Compliance assistance is provided, enforcement actions are pursued against significant violators,
and oversight is provided for the remediation of contaminated sites.

Regulatory Universe. ADEQ’s Hazardous Waste Program regulates a universe of over 1500 facilities, including metal
platers, chemical manufacturers, laboratories, explosive and munition manufacturers, pesticide manufacturers, haz-
ardous waste TSDs, and military installations. There are currently 13 permitted TSD facilities, 181 to 265 large quan-
tity generators, 901 to 1513 small quantity generators, and 217 to 340 transporters. An EPA listing of Arizona’s 50
largest hazardous waste generators and other related information can be found at http://www.epa.gov/osw/infore-
sources/data/br09/state09.pdf.

Proposed Hazardous Waste Staff. Due to the elimination of the General Fund appropriation, the transfer of funds from
the Hazardous Waste Management Fund to the General Fund and other budget reductions, the Hazardous Waste Pro-
gram experienced a reduction in staffing levels over the past few years. Some positions were eliminated entirely and
others have not been filled following staff lay-offs or voluntary departures. In FY 2008, the Hazardous Waste Pro-
gram had five permit writers and 11 inspections and compliance officers. The minimum staffing needed to operate the
Hazardous Waste Program consists of seven inspectors and 2.8 permit writers. An additional 13 full-time-equivalent
positions (FTEs) consisting of support staff include a full-time RCRA attorney from the Attorney General’s Office, a
hydrologist, pollution prevention staff, records management staff, budget, database and clerical staff, and manage-
ment. ADEQ believes these staffing levels represent the minimum necessary to process the existing and future work-
load efficiently and within applicable licensing time-frames. ADEQ does not anticipate the programs or associated
staffing levels to expand as a result of this rulemaking.

Budget. The budget necessary to operate the Hazardous Waste Program with the proposed staffing is approximately
$3.3 million. In FY 2010, hazardous waste permitting and generation fees only generated approximately $357,000. In
addition, the portion of a federal grant known as the RCRA grant that was allocated for FY 2010 was $1.4 million and
the WQARF contribution under A.R.S. § 49-287(E)(7) was $142,600. This rule is designed to address the additional
$1.4 million revenue shortfall.

Implemented Efficiencies. The Hazardous Waste Program has changed its operation in recent years to accomplish
required work with fewer resources. Permitting program efficiencies include: using contractors for permit application
reviews when necessary for technical support or schedule concerns; working to improve web site resources to provide
better information to the regulated community; utilizing EPA resources to review new permits; and utilizing EPA
resources to review some financial assurance mechanisms.

Compliance program efficiencies include: using boilerplate language for inspection reports and enforcement docu-
ments to increase overall productivity, efficiency and timeliness for completing inspection related documents; sched-
uling field work to reduce travel dollars and increase productivity; taking advantage of no-cost training opportunities
from outside entities, and cross-training within ADEQ; developing standardized presentations for the general public
and for in-house training; using new data search tools to increase proficiency for understanding regulations and
searching for EPA and ADEQ regulatory guidance documents; working to improve web site resources to provide bet-
ter information and increase outreach efforts.

Discussion and Demonstration: The Regulatory Objective. A.R.S. § 49-922 requires that ADEQ establish and imple-
ment a hazardous waste management program “equivalent to and consistent with” the federal hazardous waste pro-
gram. EPA likewise requires states to adopt a program at least as stringent as the federal program in order to be
authorized to implement the federal program in lieu of EPA. As a result of being authorized, ADEQ receives RCRA
grant funding from EPA to partially offset the cost of running the program. Through the grant and delegation process,
EPA maintains close scrutiny of the Arizona program and requires it to achieve certain benchmarks.

Based on stakeholder comments, most in the regulated community agree that ADEQ should implement the federal
program rather than EPA, and that ADEQ should continue to meet the criteria and benchmarks for program authoriza-
tion in order to implement the program and receive the federal RCRA grant. The grant provides approximately $1.4
million to ADEQ per year and must be spent according to grant priorities. In 2010, 50% of the overall grant had to be
spent for enforcement, 35% for permitting and corrective action, and 15% for pollution prevention, while $200,000
was earmarked specifically for program activities at the Mexico border. In addition, Arizona must match the RCRA
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grant with 25% additional state funds (approximately $375,000). In FY 2010, hazardous waste permit and generation
fees totaled only $357,000. Those fees require an additional $1.4 million in order to replace the General Fund monies
and other funding removed in FY 2010 and make the program more self-sufficient.

Resource Reduction Impacts. Failure to adequately staff and fund the program may cause the loss of the EPA-dele-
gated program and approximately $1.4 million in state matched federal dollars. If the program reverts back to EPA,
Arizona will lose control over enforcement and permitting decisions. If the program continues to receive federal dol-
lars, but is not adequately funded by the state, efforts will be focused on the EPA grant required performance mea-
sures. Continuation of some services, such as outreach, technical assistance, timely complaint response, and
inspections of small quantity generators, conditionally exempt small quantity generators, and transporters will cease.

Least burden and cost; description of alternatives. A.R.S. § 41-1052(D)(3) requires ADEQ to demonstrate it has
selected the alternative with the least burden and cost necessary to achieve the underlying regulatory objective. A
nearly identical issue was discussed in item 6 of the preamble with regard to A.R.S. § 49-104(B)(17), which requires
that the fees should “be fairly assessed and impose the least burden and cost to the parties subject to the fees”; and
that the fees are to be based on “the direct and indirect costs of the department’s relevant duties” ... “related to issuing
licenses” ... “and enforcing the requirements of the applicable regulatory program.”

In the context of this hazardous waste rule, ADEQ has interpreted these two main requirements to mean collecting an
amount necessary to maintain an approvable program and satisfy the detailed requirements to protect human health
and the environment from hazardous wastes that are specified in A.R.S. § 49-922. ADEQ considers “fairly assessed”
to mean that the amount of fees collected from any class of hazardous waste entities should be proportional to the
“direct and indirect costs” that can be attributed to that class.

ADEQ analyzed different combinations of per ton fees and generator site maximums using various factors including
proportionality and impacts on small businesses. Several members of the regulated community requested that ADEQ
consider additional fee scenarios that would keep the generator site maximums lower than the amounts being consid-
ered by ADEQ. As a result, ADEQ evaluated the following alternative per ton fee/generator site maximum scenarios
for facilities that fall under A.R.S. § 49-931(A)(1) under which most of the generator fees are collected.

Tonnage cap: 250 ton

Facilities covered by the cap: 14
Tonnage fee for this cap: $140.50 per ton
Money saving threshold: 518 tons
Facilities saving money due to the cap: 5

Tonnage cap: 95 ton

Facilities covered by the cap: 35

Tonnage fee for this cap: $205.50 per ton
Money saving threshold: 289 tons
Facilities saving money due to the cap: 12

ADEQ determined that fee scenarios like the two described above would place a substantial hardship on small busi-
nesses. Under the scenarios described above and considered at the request of several in the regulated community, gen-
erators would see their hazardous waste generation fees increase from $10/ton to $140.50/ton and even $205.50/ton
instead of the $67.50/ton rate in the final rule. ADEQ could not justify such drastic per ton fee increases for the sake
of lowering the generator site maximum, which would ultimately benefit five to 12 of the largest generators of haz-
ardous waste in the state.

ADEQ considered the impact of the fees on the parties subject to the fees through its collection of the least amount of
fees necessary to sustain an approvable program, and a fair, proportional assessment of those fees. Under the fee sce-
nario proposed by ADEQ ($67.50/ton with a $200,000 generator site maximum), two generators would come within
$14,000 to $16,000 of the cap based on CY2010 hazardous waste generation data.

Generation rates vary from year to year. Based on a review of CY 2009, 2008, and 2007 hazardous waste generation
data, generators who undergo major renovations and generate substantially higher volumes of hazardous waste as a
result will have a significant cost savings. For instance, in 2008, one facility generated 11,537 tons of hazardous
waste. If the new per ton fee ($67.50) is applied to this volume of hazardous waste, the generator would meet the cap
at 2,963 tons and would not pay generation fees on the remaining 8,574 tons.

Cost/Benefit. The probable costs for this rule are the $1.4 million in estimated increased fees necessary for the pro-
gram described above. This amount would replace the General Fund monies and other sources that partially funded
the Hazardous Waste Program in the past without cost to the regulated community.

The probable benefits are:

»  Ability of Arizona to implement the federal hazardous waste program. EPA currently does not have the staff to
perform hazardous waste inspections and permitting activities in Arizona; therefore, there could be a significant
period of time during which there would be no hazardous waste oversight in Arizona, including responding to
citizens’ complaints regarding hazardous waste issues. In terms of permitting activities, ADEQ is held to specific
licensing time-frames to issue hazardous waste permits in a timely manner; EPA would not be bound by Ari-
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zona’s rules on licensing time-frames. EPA administration of the hazardous waste program would most certainly
result in a delay of statutorily mandated permit processing, causing Arizona businesses to delay start-up, expan-
sion or modification.

*  Local control over enforcement and permitting decisions: Hazardous waste enforcement and permitting are inex-
act processes. ADEQ engages heavily with the regulated community during these processes. Arizona businesses
could suffer from the inability to engage with the regulators in a timely manner at a convenient location since
they would have to engage with EPA staff in San Francisco. Furthermore, the regulated community could no
longer take advantage of ADEQ’s efforts to educate regulated entities about enforcement policies. ADEQ devel-
oped the Compliance and Enforcement Handbook, which is available to the public, with the purpose of promot-
ing appropriate, consistent, and timely enforcement of Arizona’s environmental statutes and rules in a manner
that is transparent to all who are affected, including the regulated community. EPA does not have a similar guid-
ance document that is tailored to the needs of Arizona businesses.

*  Control over other hazardous waste activities: RCRA has numerous reporting requirements for generators of
hazardous waste. Because Arizona has the authority to implement the hazardous waste program, the business
community in Arizona submits documentation to and requests required information (e.g., EPA identification
numbers) from ADEQ. Absent an Arizona-specific hazardous waste program, Arizona businesses will be forced
to submit reports to and request needed information from EPA in San Francisco. ADEQ receives hundreds of
calls each month from Arizona businesses handling hazardous waste, requesting compliance assistance. This ser-
vice to Arizona businesses would no longer be available.

*  Arizona businesses will be subject to Arizona’s Penalty Authority rather than EPAs Administrative Penalty
Authority: ADEQ has authority to seek a penalty of up to $1,000 per day for the violation of a Compliance Order
[A.R.S. § 49-923] or to seek penalties of up to $25,000 per day for violations of the Arizona Hazardous Waste
Management Act [A.R.S. § 49-924]. In contrast, EPA can assess a penalty of up to $37,500 per day for RCRA
violations and this amount is periodically adjusted for inflation. EPA’s penalty authority places the burden on the
responsible party to contest EPA’s alleged violations whereas ADEQ’s places the burden on the state.

*  Rulemaking oversight: A.R.S. § 49-922 requires the Director to adopt rules to establish a hazardous waste pro-
gram. Hazardous waste rules adopted by ADEQ currently go through the Governor’s Regulatory Review Coun-
cil and stakeholder review processes. When EPA adopts a new regulation, Arizona currently has the authority to
review the regulation and decide whether to propose it for adoption. If the Hazardous Waste Program is reverted
to EPA, Arizona would lose the ability to decide whether to adopt federal regulations; future EPA regulations
would become effective in Arizona at the same time they became effective nationwide.

*  Compliance assistance outreach to regulated community: Throughout the year, ADEQ staff participates in
numerous conferences and training seminars with the goal of educating the regulated community about ADEQ
hazardous waste requirements and policies. It is unlikely that EPA would schedule trips to Arizona for staff to
participate in short-term outreach events.

In addition to these benefits, there is a general benefit to the state budget due to the Hazardous Waste Program mov-
ing toward a fee-based revenue system without the need for General Fund support. At the same time, the rule is fair
and equitable, in that more of the costs of the Hazardous Waste Program would be borne by those who need it.

ADEQ believes that the benefits exceed the cost.

Rules More Stringent than Corresponding Federal Law. [A.R.S. § 41-1052(D)(9)] There is no corresponding federal
law that requires hazardous waste fees.

Probable Impact on Political Subdivisions of this State Directly Affected by this Rulemaking [A.R.S. § 49-1055
B)(3)(b)]

Political subdivisions that will be directly impacted by this fee rule are generators of hazardous waste, or one that
holds or applies for a hazardous waste permit. It is known that several municipal water treatment plants are small
quantity hazardous waste generators. These, such as the 24th Avenue treatment plant owned by the City of Phoenix
and which generated three tons in 2009, would be minimally impacted by this fee rule. Also in 2009, the three state
universities together generated a total of 210 tons of hazardous waste. The average impact to each university of the
generation fee being increased from $10 to $67.50 is 70 tons X $57.50 or $4025, which is less than the cost of one in-
state tuition. ADEQ has classified this impact as minimal.

Reduction of Impact on Small Businesses. A.R.S. § 41-1035 requires state agencies to reduce the impact of a rule-

making on small businesses, if any of the following methods are legal and feasible in meeting the statutory objectives

which are the basis of the rulemaking:

1. Establish less stringent compliance or reporting requirements in the rule for small businesses.

2. Establish less stringent schedules or deadlines in the rule for compliance or reporting requirements for small
businesses.

3. Consolidate or simplify the rule’s compliance or reporting requirements for small businesses.

4. Establish performance standards for small businesses to replace design or operational standards in the rule.

5. Exempt small businesses from any or all requirements of the rule.
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Although the listed methods are not generally relevant to a rule establishing fees, (fees must be fairly assessed and
based on direct and indirect costs) ADEQ believes that it has appropriately reduced the impact of the rule on small
businesses by the way it established the per ton rate and maximum fee for generation and disposal fees under A.R.S.
§ 49-931.

Probable Impact on Small Businesses. [A.R.S. § 41-1055(B)(5)] ADEQ has looked at its database of hazardous waste
generators and permittees and tried to determine which ones are likely to be small businesses. An example would be
dry cleaners. Dry cleaners are often independently owned and operated and not likely to exceed the revenue and
employee limits in the statutory definition of small business. Most dry cleaners are also SQGs, so that the impact of
the increased generation fees will be based on generation of 12 tons or less. It is likely that most small businesses that
generate hazardous waste will be small quantity generators and that the increased generation fees will have limited to
moderate impact on them.

10. A description of any changes between the proposed rulemaking. to include supplemental notices, and the final
rulemaking:
ADEQ inserted a later effective date (January 1, 2013) for certain billing information requirements in R18-8-
270(G)(5)(b) to compensate for delay in the development of an automated invoice tracking system. ADEQ’s goal is
to implement a new agency wide Revenue Invoice Collection System or RICS by December 31, 2012.

Minor clarifications and grammar corrections were made at the request of GR.R.C. staff.

11. An agency’s summary of the public or stakeholder comments made about the rulemaking and the agency response
to the comments:
Comment 1: There should be separate, reduced hazardous waste generation fees for hazardous waste generated dur-
ing remediation or other permit-mandated activity.

Response 1: There is no chemical or environmental impact difference between remediated and generated hazardous
waste. The commenter asserts that ADEQ should charge lower fees for remediated waste for the policy reason that it
would encourage the cleanup of waste that might otherwise remain unremediated. While ADEQ is unaware of any
empirical evidence that this would in fact be the case, ADEQ disagrees with this approach for several policy reasons.
First, the proper handling of hazardous waste should be encouraged, not discouraged, as it would by giving the mis-
handling of hazardous waste a financial incentive. There should not be a lower fee for finally disposing of hazardous
waste properly after it has already been released to the environment. Further, a separate fee for hazardous waste exca-
vated during remediation will complicate the program by making it necessary to distinguish between and monitor the
mixing of remediation wastes and other hazardous wastes. Finally, a discount for remediated hazardous waste would
require ADEQ to charge a higher fee for hazardous waste that is generated normally, in order to keep total fee revenue
the same.

Comment 2: The revised federal definition of solid waste would expand the hazardous waste universe if it becomes
final.

Response 2: The Department recognizes that EPA action and other events could increase or decrease the amount of
hazardous waste fees it collects. The revised federal definition of solid waste is not finalized. The revised definition is
proposed and currently undergoing public comment. The Department will consider the revised definition after it is
adopted at the federal level along with other factors that may affect generation at that time. The annual report required
by HB 2705 on ADEQ’s waste revenues and expenditures beginning in 2014, will be part of this effort.

Comment 3: The fees are not fairly assessed for less complex generators. Commenter is a mini-steel mill that asserts
fees should be tailored based on the complexity of the generating facility, and that large generators with one or two
streams of hazardous waste can be less complex and therefore easier to regulate than smaller generators with multiple
streams or multiple points of generation.

Response 3: ADEQ believes that the proposed hazardous waste generation fees are fairly assessed. Under Arizona’s
Hazardous Waste Program, hazardous waste generators are classified according to the amount of waste that they gen-
erate. This premise is determined in statute and is parallel to the structure of the federal Hazardous Waste Program.
The commenter suggests that single stream generators, regardless of the quantity of waste generated, are simpler
operations than those that handle multiple hazardous waste streams and therefore would require less Departmental
resources. In ADEQ’s experience, whether a facility handles multiple hazardous wastes or just one hazardous waste is
not a reliable indicator of the complexity of the facility.

ADEQ believes that the amount of hazardous waste generated has the best overall correlation to oversight costs
attributable to hazardous waste entities. The amount generated is the primary measure used in EPA’s national system
and is therefore already in use and easiest to verify. There are over 1500 facilities in Arizona that are already classi-
fied as either large or small quantity generators. In addition, hazardous waste generators may change operations and
processes often. As a result, volume provides a less burdensome way to assess fees than a matrix related to waste
streams or generation points. Any system based upon the number of waste streams or points of generation to adjust
fees would be complex and more prone to error.
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The commenter feels that a large generator such as itself should not have to be responsible for such a large percentage
of ADEQ’s hazardous waste operating expenses. During the informal comment period, ADEQ reduced the maximum
fee from $400,000 to $200,000 to address this concern directly.

Comment 4: There is no record to support the 85/15 LQG/SQG split. Commenter points to statements in the pro-
posed rule preamble that under the proposed fee and cap arrangement 85% of hazardous waste fees will be paid by
large quantity generators while only 60% of applicable resources were spent on LQGs. Commenter further states
there are no findings related to the impact of this proposed fee and fee cap arrangement on small businesses.

Response 4: The number of large quantity generators (LQGs) compared to the number of small quantity generators
(SQGs) varies year to year. Furthermore, a facility may be classified an LQG one month and an SQG the following
month, depending on the amount of waste that it generates. The Department attempted to address this disparity by
lowering the fee cap. As ADEQ stated in the Notice of Proposed Rulemaking (NPRM) on page 1920, the 60/40
resource split is just a snapshot estimate for one year; the ratio changes from year to year or even month to month
based on many factors.

To ensure that ADEQ minimizes the impact of these fees on small businesses from year to year, the proposed fee and
fee cap arrangement appears slightly more favorable to smaller generators. However, both the amount of fees col-
lected and the amount of resources expended in FY 2013 will likely be different from the estimates in the NPRM. A
separate fee for small generators is administratively burdensome because it would require ADEQ to continually
determine whether a business fits this classification and may result in possible billing errors. ADEQ presented vari-
ous options for the fee and fee caps during the workshops and the values in the NPRM appear to be the most accept-
able and effective at meeting various needs well into the future.

Comment 5: The rules do not impose the least burden and cost to parties subject to the fees. Commenter states that
ADEQ should look at reducing the work that it considers necessary for the hazardous waste program in order to meet
the mandate of imposing the least burden and cost on fee payers. Commenter suggests deleting the requirement that a
copy of each manifest be submitted to the agency, similar to other states.

Response 5: The Department will continue to explore ways to improve efficiencies and reduce unnecessary regula-
tory burdens. For example, ADEQ is pilot testing submittal of manifests in electronic format. Hazardous waste mani-
fests are a critical component of Arizona’s Hazardous Waste Program. Manifests are used as part of the inspections
and compliance process. Manifests are also used by the Department for generator billing and to provide information
to the public.

Comment 6: ADEQ should explain what it means by a “valid” withdrawal of a permit application in proposed R18-
8-270(G)(2).

Response 6: “Valid withdrawal of the permit application” is used in A.A.C. R18-8-270(G)(2)(c) to prompt a final
accounting of applicant monies paid against ADEQ services expended on the application. The phrase refers to the
timely withdrawal of a request for a license by the applicant’s authorized agent or signatory accompanied by adequate
justification that the basis for the submittal is no longer applicable.

All agencies shall list other matters prescribed by statute applicable to the specific agency or to any specific rule or
class of rules. Additionally, an agency subject to Council review under A.R.S. §§ 41-1052 and 41-1055 shall respond

to the following questions:

a. Whether the rule requires a permit, whether a general permit is used and if not, the reasons why a general per-
mit is not used:
These rules do not require permits. This rulemaking is for the purpose of setting fees for the Hazardous Waste
Program only. The rules do not establish or amend program permits, except as they pertain to fees.

Whether a federal law is applicable to the subject of the rule, whether the rule is more stringent than federal
law and if so, citation to the statutory authority to exceed the requirements of federal law:

These rules are not more stringent than corresponding federal laws. There is no corresponding federal law that
requires hazardous waste fees.

Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness

of business in this state to the impact on business in other states:
No person has submitted a competitiveness analysis under A.R.S. § 41-1055(G).

=

\g

A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rules:

14. Whether the rule was previously made. amended or repealed as an emergency rule. If so. cite the notice published

15.

in the Register as specified in R1-1-409(A). Also, the agency shall state where the text was changed between the

emergency and the final rulemaking packages:
Not applicable

The full text of the rules follows:
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TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 8. DEPARTMENT OF ENVIRONMENTAL QUALITY
HAZARDOUS WASTE MANAGEMENT

ARTICLE 2. HAZARDOUS WASTES

Section
R18-8-260.  Hazardous Waste Management System: General
R18-8-270.  Hazardous Waste Permit Program

ARTICLE 2. HAZARDOUS WASTES

R18-8-260. @ Hazardous Waste Management System: General
No change
No change
No change
No change
1. No change
2. No change
a. No change
i.  No change
ii. No change
b. No change
i.  No change
ii. No change
iii. No change
iv. No change
c. No change
i.  No change
ii. No change
iii. No change
d. No change
i.  No change
ii. No change
iii. No change
e. Nochange
i.  No change
(1) No change
(2) No change
ii. No change
(1) No change
(2) No change
iii. No change
(1) No change
(2) No change
(3) No change
(4) No change
f.  No change
i.  No change
ii. No change
iii. No change
iv. No change
v. No change
E. No change
1. No change
2. No change
3. No change
4. No change

Sowp
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5. No change
6. No change
7. No change
8. No change
9. No change

10. No change

11. No change

12. No change

No change

No change

No change

No change

No change

No change

No change

No change
i.  No change

13. No change

14. No change

15. No change

16. No change

17. No change

18. No change

19. No change

20. No change

21. No change

22. No change
a. No change
b. No change

23. No change

24. No change

25. No change

26. No change

27. No change

28. No change

29. No change

30. No change

31. No change

32. No change

PR Mo ao o

F. No change
1. No change
2. No change
3. No change
a. No change
b. No change
c. No change
4. No change
5. No change
6. No change
7. No change
a. No change
b. No change
G. No change
H. No change
I. No change
J. No change
K. No change
L. No change
M. Asrequired by A.R.S. § 49-929, generators and transporters of hazardous waste shall register annually with DEQ and sub-
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mit the appropriate registration fee, prescribed below, with their registration:

2.

3.

A hazardous waste transporter that picks up or delivers hazardous waste in Arizona shall pay $200 by March 1 of the
year following the date of the pick-up or delivery;

A large-quantity generator that generated 1,000 kilograms or more of hazardous waste in any month of the previous
calendar year shall pay $300; or

A small-quantity generator that generated 100 kilograms or more but less than 1,000 kilograms of hazardous waste in
any month of the previous year shall pay $100.

A person shall pay hazardous waste generation and disposal fees as required under A.R.S. § 49-931. The DEQ shall send
an invoice to large-quantity generators quarterly and small-quantity generators annually. The person shall pay an invoice
within 30 days of the postmark on the invoice. The following hazardous waste fees shall apply:

1

2.

3.

A person who generates hazardous waste that is shipped offsite shall pay $67.50 per ton but not more than $200,000
per generator site per year of hazardous waste generated.:

An owner or operator of a facility that disposes of hazardous waste shall pay $270 per ton but not more than
$5.000.000 per disposal site per year of hazardous waste disposed; and

A person who generates hazardous waste that is retained onsite for disposal or that is shipped offsite for disposal to a
facility that is owned and operated by that generator shall pay $27 per ton but not more than $160.000 per generator
site per year of hazardous waste disposed.

R18-8-270.  Hazardous Waste Permit Program
A. No change
B. No change

=P

1. No change
a. No change
b. No change
c. No change
2. No change
a. No change
b. No change
No change
No change
No change
No change

G. §270.10, titled “General application requirements,” is amended by adding the following:

1.

When submitting an application for any of the feHewing-applieations license types in the Table below, an applicant
shall remit to the DEQ a-permit an application fee o£-$+6;600 as shown in the Table.

Table - Hazardous Waste Permitting

Application and Maximum Fees For Various License Types

License Type Application Fee Maximum Fee
Permit for: Container Storage/Container Treatment $20.000 $250.000
Permit for: Tank Storage/Tank Treatment 20.000 $300.000
Permit for: Surface Impoundment $20.000 $400.000
Permit for: Incinerator/Boiler and Industrial Furnace (BIF)/Landfill/Mis-

cellaneous Unit $20.000 500.000
Permit for: Waste Pile/Land Treatment/Drip Pad/Containment Building/

Research, Development, and Demonstration 20.000 300.000
Corrective Action Permit/Remedial Action Plan (RAP) Approval 20.000 $300.000
Post-Closure Permit $20.000 $400.000
Closure of Container/Tank/Drip Pad/Containment Building $5.000/unit $100.000
Closure of Miscellaneous Unit/Incinerator/BIF/Surface Impoundment/ .

Waste Pile/Land Treatment Unit/Landfill 2.000/unit 300.000
Class 1 Modification (requiring Director Approval) $1.000 $50.000
Class 2 Modification $5.000 $250.000
Class 3 Modification (for a permit with an Incinerator, BIF, Surface

Impoundment, Waste Pile, Land Treatment Unit, or Landfill) 20.000 400.000
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Class 3 Modification (for a permit without an Incinerator, BIF, Surface
Impoundment, Waste Pile, Land Treatment Unit, or Landfill)

$10.000 $250.000

2. If the feaseﬁab}e total cost of processmg the apphcatlon 1dent1ﬁed in subseettea—é@%l—) the Table is less than $16;600
the application fee listed in the Table, the DEQ shall refund the difference between the reasenable total cost and
$16;600 the amount listed in the Table to the applicant.

a. Permits and permit modifications other than post-closure permits and closure plans. If the reasenable total cost of
processing the application is greater than $+6;006 the amount listed plus other amounts paid, the DEQ shall bill
the applicant for the difference upon permit approval. and-the The applicant shall pay the difference in full before
the DEQ issues the permit.

b. Post-closure permits. If the reasenable total cost of processing the application is greater than $10;606 the amount
listed plus other amounts paid, the DEQ shall bill the applicant for the difference upon permit issuance. The
applicant shall pay the difference in full within 45 days of the date of the bill.

Withdrawals. In the event of a valid withdrawal of the permit application by the applicant, if the total costs of

processing the application are less than the amount paid, the DEQ shall refund the difference. If the total costs

are greater than the amount paid, the DEQ shall bill the applicant for the difference, and the applicant shall pay
the dlfference w1th1n 45 davs of the date of the blll

[

by RI8-8-270-

4.3. With an application for a partial closure plan for a facility, the applicant shall remit to the DEQ & an application fee of
$25560 $5.000 for each hazardous waste management unit involved in the partial closure plan or $16;066 $20,000,
whichever is less. If the reasenable total cost of processing the application, including review and approval of the clo-
sure report, is more than the #nitial application fee paid, the applicant shall be billed for the difference, and the differ-
ence shall be paid in full at-the-time after the DEQ completes review and approval of the closure report asseetated
with-the-permit and within 30 days of notification by the Director. If the reasonable cost is less than the fee paid by
the apphcant the DEQ shall refund the difference within 45 30 days of the closure report review and approval asseei-

. The maximum fee for a closure plan is shown in the Table.

5:4. The fee for a land treatment demonstration permit issued under § 270.63 (as incorporated by R18-8-270) for hazard-
ous waste applies toward the $4+6;600 $20.000 permit fee for a Part B land treatment permit when the owner or oper-
ator seeks to treat or dispose of hazardous waste in land treatment units based on the successful treatment
demonstration (as incorporated by R18-8-270).

: the expenses assomated w1th evaluatlng the aDDllcatlon

and approving or denying the permit or permit modification. The following information shall be included in each bill:
The dates of the billing period;

After January 1, 2013, the date and number of review hours performed during the billing period itemized by
employee name, position type and specifically describing:

i.  Each review task performed,

(Sl
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ii. The facility and operational unit involved,

iii. The hourly rate;
A description and amount of review-related costs as described in subsection (G)(6)(b): and

The total fees paid to date, the total fees due for the billing period, the date when the fees are due, and the maxi-
mum fee for the project.
Fees shall consist of processing charges and review-related costs as follows:

=

a. Processing charges. The DEQ shall calculate the processing charges using a rate of $136 per hour, multiplied b
the number of review hours used to evaluate and approve or deny the permit or permit modification.

b. Review-related costs means any of the following costs applicable to a specific application:

& Heurly-salaryand-personnel-benefiteosts:

bi. Per diem expenses:,
e-ii. Transportation costs;,
eiii.Reproduction costss,
e-iv. Laboratory analysis charges performed during the review of the permit or permit modification.;
£v. Public notice advertising and mailing costs;,
g-vi.Presiding officer expenses for public hearings on a permitting decision,;
h-vii.Court reporter expenses for public hearings on a permitting decision.:
t+viii.Facility rentals for public hearings on a permitting decision,; and
Fix. Other reasonable;-direet,permit-related and necessary review-related expenses documented in writing by the
DEQ and agreed to by the applicant.
c. Total itemized billings for an application shall not exceed the maximum amounts listed in the Table in this Sec-

tion.

7. Any person who receives a final bill from the DEQ for the processing and issuance or denial of a permit or permit

modification under this Article may request an informal review of all billing items and may pay the bill under protest.
If the bill is paid under protest, the DEQ shall issue the permit or permit modification if it would be otherwise issu-
able after normal payment. Such a request shall specify each area of dispute, and it shall be made in writing, within 30
days of the date of receipt of the final bill, to the division director of the DEQ for the Office-ef Waste Programs Divi-
sion. The final bill shall be sent by certified mail, return receipt requested. The informal review shall take place
within 30 days of the DEQ’s receipt of the request unless agreed otherwise by the DEQ and the applicant. Netiee-ef
AT IR RS _ NN NS

review: The division director of the DEQ shall review whether or not the amounts of time billed are correct and rea-
sonable for the tasks involved. Disposition of the informal review shall be mailed to the requester within 10 working
days after the informal review.

The BEQ’s division director’s decision after the informal review shall become final within 30 days after receipt of the
decision, unless the applicant requests in writing a hearing pursuant to R18-1-202.3

For the purposes of subsection (G), “review hours” means the hours or portions of hours that the DEQ’s staff spends

on a permit or permit modification. Review hours include the time spent by the project manager and technical review
team members, and if requested by the applicant, the supervisor or unit manager.

No change
No change
No change
No change
No change
No change
No change
No change
No change
No change
No change
No change
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NOTICE OF FINAL RULEMAKING
TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 8. DEPARTMENT OF ENVIRONMENTAL QUALITY
SOLID WASTE MANAGEMENT

Editor s Note: The following Notice of Final Rulemaking was reviewed per Executive Order 2011-05 as issued by Governor
Brewer. (See the text of the executive order on page 1244.) The Governor s Office authorized the notice to proceed through the
rulemaking process on August 23, 2011.

[R12-76]
PREAMBLE
1. Article, Part, or Section Affected (as applicable) Rulemaking Action
Article 5 New Article
R18-13-501 New Section
R18-13-701 Amend
R18-13-702 Amend
R18-13-703 Amend
R18-13-704 Repeal
R18-13-705 Repeal
R18-13-706 Repeal
Article 8 New Article
R18-13-801 New Section
R18-13-1103 Amend
R18-13-1211 New Section
R18-13-1212 New Section
R18-13-1213 New Section
R18-13-1307 Amend
R18-13-1409 Amend
R18-13-1606 Amend
R18-13-2101 Amend
R18-13-2102 Amend
R18-13-2103 Amend
2. Citations to the agency’s statutory rulemaking authority to include the authorizing statute (general) and the imple-
menting statutes (specific):
Authorizing Statutes: A.R.S. § 49-104(B)(17); Laws 2011, 1st Regular Session, Ch. 220
Implementing Statutes: A.R.S. §§ 44-1303, 44-1304.01, 49-104(B)(14), 49-706(B), 49-747(C), 49-761(D), 49-
762.03(F), 49-762.05(H), and 49-855(C)
3. The effective date of the rule:
a. If the agency selected a date earlier than the 60 day effective date as specified in A.R.S. § 41-1032(A). include
the earlier date and state the reason or reasons the agency selected the earlier effective date as provided in
A.R.S. § 41-1032(A)(1) through (5):
Not applicable
b.
July 1, 2012; to coincide with the beginning of the state fiscal year.
4. Citations to all related notices published in the Register to include the Register as specified in R1-1-409(A) that per-
tain to the record of the final rulemaking package:
Notice of Rulemaking Docket Opening: 17 A.A.R. 1822, September 16, 2011
Notice of Proposed Rulemaking: 17 A.A.R. 1929, September 30, 2011
5. The agency’s contact persons who can answer questions about the rulemaking:
Name: Peggy Guichard-Watters
Address: Department of Environmental Quality
Waste Programs Division
1110 W. Washington St.
Phoenix, AZ 85007
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Telephone: (602) 771-4117, or (800) 234-5677, enter 771-4117 (Arizona only)
Fax: (602) 771-2383

TTD: (602) 771-4829

E-mail: pgw@azdeq.gov

or

Name: Mark Lewandowski

Address: Department of Environmental Quality

Waste Programs Division
1110 W. Washington St.
Phoenix, AZ 85007

Telephone: (602) 771-2230, or (800) 234-5677, enter 771-2230 (Arizona only)
Fax: (602) 771-4246

TTD: (602) 771-4829

E-mail: lewandowski.mark@azdeq.gov

6. An agency’s justification and reason why a rule should be made. amended. repealed or renumbered. to include an
explanation about the rulemaking:

Summary. This rulemaking was conducted as required by Laws 2011, 1st Regular Session, Ch. 220 (hereafter “HB
2705”), which also enacted temporary solid waste fees for Fiscal Year (FY) 2012. These rules increase existing solid
waste fees and establish new ones beginning July 1, 2012 to address the direct and indirect costs of the Department’s
relevant duties, including employee salaries and benefits, professional and outside services, equipment, in-state travel
and other necessary operational expenses directly related to issuing solid waste management licenses and permits and
enforcing the requirements of the applicable regulatory program. The goal is to achieve self sufficiency of the Ari-
zona Department of Environmental Quality’s (ADEQ or the Department) Solid Waste Program and replace General
Fund monies no longer appropriated to the Program. The new fees from this rule are effective July 1, 2012.

Background. The Arizona solid waste regulatory program is primarily located at 18 A.A.C. 13 and is authorized by
A.R.S. Title 49, Chapter 4. It consists of a permitting function, an inspection and compliance function, and a number
of registration and licensing functions. It is based in part on federal law that “requires” states to adopt and implement
federal regulations with a minimum degree of equivalency. For example, if the United States Environmental Protec-
tion Agency (EPA) determines that a state solid waste landfill program is inadequate, EPA can enforce the federal
program on certain facilities under the state’s jurisdiction. (See 40 CFR 239.2(a)(3)). EPA approved Arizona’s munic-
ipal solid waste landfill permitting program in 1994. There is no federal funding associated with the program being
approved. ADEQ has recently applied to EPA for approval of a modification that includes research, development, and
demonstration permits for municipal solid waste landfills.

ADEQ’s solid waste programs have historically been funded largely by the General Fund and limited fees from solid
waste facilities. Fees from civil and criminal penalties in the Solid Waste Program are directed to the General Fund.

As a result of the economic downturn in 2007-2008, many states including Arizona began to experience budget short-
falls. Lump sum budget reductions and fund transfers to the General Fund from state agencies, including the ADEQ
were undertaken by the legislature. In 2008, ADEQ was authorized and adopted a one-year increase in three solid
waste fees for FY 2009. Those increases ended on June 30, 2009. In addition, the FY 2011 budget eliminated all of
the ADEQ’s General Fund ($6,247,700) for operations. Special session legislation allowed ADEQ to increase fees
through exempt rules for air, water, and waste programs for FY 2011. (Laws 2010, 7th Spec. Sess., Ch. 7, § 5) In
2011, HB 2705 gave ADEQ the authority to continue increased waste program fees for FY 2012. The increased fees
in this rule are authorized by HB 2705 and would begin July 1, 2012 for FY 2013.

HB 2705. HB 2705, effective July 20, 2011, authorized ADEQ to establish fees for the solid waste entities shown in
the table below. The fees adopted by ADEQ in this rule either revise existing fees, or are new fees.

Solid Waste Fees Authorized by HB 2705

Solid Waste Entity Implementing statute in HB 2705 | Revised Fee or New Fee
New Waste Tire Collection Sites A.R.S. § 44-1303(B) New Fee

Used Tire Storage Sites A.R.S. § 44-1304.01(A)(8) New Fee
Septage Hauler Vehicles AR.S. § 49-104(B)(14)(b) New Fee

Solid Waste General Permits AR.S. § 49-706(B) New Fee

Solid Waste Landfills A.R.S. § 49-747(C) Revised Fee
Biohazardous Medical Waste Transporters |A.R.S. § 49-761(D)(2) New Fee
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Facilities Needing Solid Waste Plan|A.R.S. § 49-762.03(F) Revised Fee
Approval

Facilities Requiring Self-Certification A.R.S. § 49-762.05(H) Revised Fee
Special Waste Generators A.R.S. § 49-855(C)(2) Revised Fee

HB 2705 authorizes registration fees, licensing fees, special waste generation fees, and, in the case of facilities requir-
ing solid waste facility plans, fees based on the direct and indirect costs of reviewing the plan. The bill also amended
A.R.S. § 49-837 to allow monies in the Recycling Fund to be used for ADEQ’s Solid Waste Program activities.

HB 2705 sets out a number of requirements for the new fees and fee increases that are contained in A.R.S. § 49-
104(B)(17) and the various implementing statutes. Two principal requirements are: 1) the fees should “be fairly
assessed and impose the least burden and cost to the parties subject to the fees”; and 2) the fees are to be based on
“[t]he direct and indirect costs of the department’s relevant duties” ... “related to issuing licenses” ... “and enforcing
the requirements of the applicable regulatory program.”

In the context of this solid waste rulemaking, ADEQ has interpreted the second requirement to mean it should collect
an amount necessary to maintain an effective and adequate solid waste program by satisfying the requirements to pro-
tect the public and the environment from solid waste that are set out in A.R.S. Title 49, Chapter 4 and federal law. In
determining the lowest amount necessary, ADEQ had to make certain assumptions about the amount of funding that
would be available from the Recycling Fund. Under A.R.S. § 49-837 as amended by HB 2705, ADEQ is authorized
to use Recycling Fund monies to supplement solid waste control program activities. ADEQ has built about $1.2 mil-
lion from the Recycling Fund into the calculations of the fees that it needs for the Solid Waste Program. This issue is
discussed further in the discussion of other funds.

ADEQ interprets “fairly assessed” to mean that the amount of fees collected from any class of solid waste entities
should be proportional to the “direct and indirect costs” that can be attributed to that class. ADEQ demonstrates how
it has met this requirement after the Explanation of New Fees in this part.

Informal Comment. In 2011, ADEQ facilitated extensive informal comment on funding for the Solid Waste Program
and hosted four public meetings. An e-mail ‘listserv’ was created consisting of relevant solid waste related entities
and each meeting was announced to the listserv and posted on ADEQ’s web site. The meetings were held in Phoenix
and ADEQ provided a call-in mechanism to allow participation by phone. Attendance averaged 50-75 people per
meeting. Meetings on January 24 and January 31 concentrated on concepts and the design of legislation. The meet-
ings on June 30 and July 28 reviewed draft rule language and responded to comments from the public. Oral com-
ments were recorded at the meetings, and written comments were accepted after each meeting. At the time, the solid
waste listserv contained over 450 e-mail addresses for the solid waste rule.

Explanation of New Fees. All of the following new fees are effective July 1, 2012.

1. New Waste Tire Collection Site Registration Fee. In R18-13-1211, ADEQ has established a registration fee for new
waste tire collection sites as authorized by A.R.S. § 44-1303. The initial registration fee is $500 followed by $75 for
each annual registration after that. The increased initial registration fee will allow for improved oversight of tire col-
lection sites. The fee will fund the creation of a new ADEQ waste tire collection site database and fund ADEQ
inspectors to pay an initial visit to become familiar with the facility and for compliance assistance.

2. Used Tire Storage Site Registration Fee. ADEQ has established a registration fee for used tire collection sites in
R18-13-1212 as authorized by A.R.S. § 44-1304.01. The registration requirement has been in existence since 2008.
The initial fee is $500 followed by $75 for each annual registration after that. As with the tire collection site registra-
tion fee, the increased initial registration fee will allow for improved oversight of used tire storage sites. The fee will
fund the creation of a new ADEQ used tire storage site database and fund ADEQ inspectors to pay an initial visit to
become familiar with the facility and for compliance assistance.

3. Septage Hauler Vehicle License Fee. ADEQ is establishing a license fee for septage hauler vehicles at R18-13-
1103 as authorized by A.R.S. § 49-104(B)(14). ADEQ previously provided these licenses at no charge. The initial fee
for each vehicle newly licensed after June 30, 2012 is $250 followed by $75 for each annual license after that. Vehi-
cles licensed before July 1, 2012 are not subject to the initial fee of $250 but are subject to the $75 annual fee. ADEQ
has a database of the vehicles it has licensed, but it is not up to date since there is no mechanism for verifying that a
licensed vehicle is still operating. ADEQ will use the annual registration to fund verification that licensed vehicles are
still operating and keep the database up to date.

ADEQ maintains six Sections of state rule in 18 A.A.C. 13, Article 11, “Collection, Transportation and Disposal of
Human Excreta.” Some of ADEQ’s duties under this Article are delegated to counties but responsibilities exist under
the delegation agreements such as monitoring county performance and reports, and assistance and coordination in
compliance and enforcement efforts. Currently, 14 of the 15 counties have agreed to handle inspection of septage
vehicles under R18-13-1106 for the purpose of ADEQ licensing. Having counties conduct lawful local inspections
saves ADEQ or the licensee time, but coordination is required. Allowing funds to be collected for this program will
allow ADEQ to establish a system for tracking septage vehicles statewide and to provide support to the delegated
counties, among other functions.
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4. Solid Waste General Permit Fees. In R18-13-801, ADEQ is establishing initial and annual fees for operation under
a general permit as authorized under A.R.S. § 49-706(B). The use of general permits is new to the Solid Waste Pro-
gram and was authorized in HB 2705. The legislation allows the Department to establish a general permit for any
license issued pursuant to A.R.S. Title 49, Chapter 4. ADEQ may issue by rule a general permit for a defined class of
facilities, activities, or practices under specific conditions. In addition, the legislation requires ADEQ to establish by
rule fees for general permits. In this rulemaking, ADEQ established fees for general permits although no general per-
mits have been developed or are in use in the Solid Waste Program. The general permits themselves would be devel-
oped in the future and established in a subsequent rulemaking.

ADEQ established general permit fees based on categories of solid waste facilities: collection, storage and/or transfer
facilities; treatment facilities; and disposal facilities. The fees for the first two categories vary for standard general
permits and complex general permits, with lesser rates being applied to standard general permits. General permit fees
for solid waste disposal facilities (landfills) are established at one flat rate, as the Department determined that all of
these facilities have multiple components associated with them and are therefore complex.

The initial fees for operation under a general permit are based on the Department’s total anticipated staff hours
divided by an estimate of the number of permittees in the category. Total anticipated staff hours include projected
time expended for permit development, rule development, review of the notice of intent, data review and input, and
customer service.

The annual fees for general permits are based on the Department’s estimated staff hours for the average facility. Esti-
mated staff hours for the annual fees include projected time expended for inspections, complaint response, date
review and input, enforcement activities, and customer service. No annual fee is established for the disposal category
as those facilities are subject to annual landfill registration fees which are intended to cover the costs of these Depart-
ment activities.

The Department does not intend to consider establishing a general permit for a specific type of facility unless there
are at least 10 facilities that meet the requirements of A.R.S. § 49-706(A)(1). The Department believes that the devel-
opment of a general permit for a smaller number of facilities is not cost effective. Additionally, in calculating the ini-
tial general permit fees, the Department did not consider types of facilities for which there is a known inventory of
less than 10 such facilities.

5. Solid Waste Landfill Registration Fee. ADEQ is establishing solid waste landfill registration fees in R18-13-2101
through R18-13-2103 as authorized by A.R.S. § 49-747(C). HB 2705 removed the landfill categories and the fees for
each category previously contained in that statute and directed ADEQ to establish the fees by rule. ADEQ reduced
the number of size categories from six to four and set the fees as follows. Under R18-13-2103(C), existing landfills
that cease accepting waste will pay the $1,250 annual registration fee. The table below shows how the new fees com-
pare to previous fees.

Landfill Registration Fees

During FY

Landfill annual New Beginning « | 10/20/08 to | Prior to
tons received Fy2013 | 201N BY ) EV20I0T | Con0i09+ | 10120008
Less than 12,000 tons $1,250
12,000 - 60,000 tons 52,500 $2.300 5300 $1.000 5300
(0] 0 (0] (0]

60,000 - 225,000 tons $7,500 $25,000 $5,000 $10,000 $5,000
More than 225,000 tons $12,500
NMSWLFs** $3,750 $7,500 $1,500 $3,000 $1,500
SWLFs closed to public, nonhazardous only $3,750 $7,500 $1,500 $3,000 $1,500

* Registration fees were based on the population served by the landfill rather than the number of tons received per
year. **Non-municipal solid waste landfills

6. Biohazardous Medical Waste Transporter License Fee. In R18-13-1409, ADEQ is adopting an annual license fee
for biohazardous medical waste transporters as authorized by A.R.S. § 49-761(D)(2). Instead of an initial fee, the
annual fee is higher the year the license is first issued and when it is renewed at the end of five years. These years are
defined as “licensing years.” In a licensing year, a vehicle inspection and plan review charge is added to the annual
license fee of $750. The charge is based on the solid waste plan review hourly rate and covers ADEQ inspection of
vehicles and review of the transportation management plan and other required information.

7. Solid Waste Plan Review Fee. At R18-13-701 through 703, ADEQ is adopting a new plan review hourly rate,
along with new initial and maximum fees, as authorized by A.R.S. § 49-762.03(F). The new hourly rate is compared
to recent hourly rates in the table below.
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Solid Waste Plan Review Hourly Rate

) Sept 2002 10/20/08 New
Sf;;dlgzljisete to to FY 2010 FY&O;},E“" Beginning
w 10/20/08 6/30/09 FY 2013
Hourly rate $58.81 $105.00 $58.81 $127.49 $122.00

Explanation of hourly rate. ADEQ estimated the hourly rate of $122 per hour for solid waste permitting staff (project
management and technical review) based on the permitting work of a full-time employee (FTE) and made the follow-
ing assumptions:

Hours
e Assumes an FTE works 2080 hours annually (40 hours X 52 weeks).

*+  NON-PROGRAM HOURS include:
o hours related to employee leave (sick, vacation, holiday), calculated at the maximum available of 320 hours.
o hours related to training, meetings and minor tasks estimated at 315 hours.
o hours lost due to employee turnover — assuming a rate of 10 percent - 208 hours.
o TOTAL NON-PROGRAM HOURS estimated at 843 hours annually.

*  PROGRAM HOURS are what remain when non-program hours are subtracted from the total annual hours. Pro-
gram hours include both review and decision-making on specific applications (i.e. billable), and those hours not
related to review hours of specific applications (i.e. non-billable). Some of the Program Hours are therefore not
billable.

o TOTAL PROGRAM HOURS = 2080 - 843 = 1237 hours/year.

o NON-BILLABLE PROGRAM HOURS includes, among other duties, customer service time, inter-division
and inter-agency coordination, permit administration, and program development (rules and policies). This is
estimated at 373 hours annually.

o BILLABLE PROGRAM HOURS = 1237 - 373 = 864 hours/year.

Costs

*  Salaries + employee related expenses (ERE) related to Billable Program Hours performed by an FTE.
o ERE (e.g., health insurance, worker’s compensation) benefits at rate of 42 percent of salary.
o A portion of Non-Program Hours in support of Billable Program Hours are included in costs. This is esti-
mated at 588 hours/year (69.8 percent of total Non-Program Hours).
o Program staff includes Project Managers, Engineers, and Hydrologists at an average hourly rate of $25.07.

Cost = (864 + 588 hours) X $25.07/hour X 1.42 = $51,690

o Management/ Supervisory hours in support of the program staff work are included in costs, and are esti-
mated at 200 hours/year. This includes unit and section managers at an average hourly rate of $32.23.

Cost = (200 hours) X $32.23/hour X 1.42 = $9,153

o Administration Support hours in support of the program staff and management’s and supervisors’ work are
included in costs, estimated at 300 hours/year at an average hourly rate of $17.60.

Cost = (300 hours) X $17.60/hour X 1.42 = $7,498

*  Subtotal of personnel services and ERE for the project manager, management staff, and administrative support
staff ($51,690 + $9,153 + §7,498 = $68,341).

e Add Indirect expenses (49.53 percent of personal services and ERE by federal formula) for rent, utilities, etc.,
estimated at $33,849 ($68,341 X 0.4953 = $33,849).

¢ Add Other Expenses such as per diem travel, equipment, operating expenses (supplies, etc.) and professional ser-
vices, estimated at $3,500.

»  Total Costs Related to Permit Process for one FTE= $105,690. ($68,341 + $33,849 + $3,500 = $105,690)
Hourly Rate

Dividing the total costs of an FTE ($105,690) by Billable Program Hours (864) yields the hourly rate for permit pro-
cessing of $122/hour ($105,690 + 864 billable program hours = $122/hour).

The new rate of $122 per hour is comparable to private sector rates and with the rates charged by other ADEQ divi-
sions and state agencies that are engaged in similar levels of technical review and project management. For compari-
son, the average private sector consultant rate for similar work activities charged in ADEQ’s solid waste permit
program typically ranges from $121 to $156.67 per hour. Using this same hourly rate calculation methodology, the
Air Quality Division currently charges $141.50 per hour, and the Water Quality Division currently charges $122 per
hour. The Arizona Department of Water Resources, using the same hourly rate calculation methodology, currently
charges $118 per hour. The differences in fees charged between the divisions and agencies largely relate to the hourly
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rate differences between the specialty staff needed by each particular program. Those programs requiring more spe-
cialty technical review (e.g., by hydrologists or engineers) will have slightly higher hourly rates.

Billing Details. During the informal public participation process, stakeholders asked ADEQ for a requirement in rule
to put more detail on the periodic and final bills they get from ADEQ. ADEQ added this requirement to the proposed
rule at R18-13-702(B). At the time of the Notice of Proposed Rulemaking (NPRM), ADEQ stated that its proposal to
provide a detailed hours breakdown on every bill was not currently practicable due to the lack of an automated soft-
ware system. ADEQ has begun developing an automated tracking system to facilitate the collection of detailed billing
information. The continuing shortage of resources has caused ADEQ to place a new starting date for certain billing
information requirements in R18-13-702(B). ADEQ expects the system will be in place by the end of CY 2012.

Solid Waste Plan Review Initial and Maximum Fees. The table below summarizes some of the changes.

Solid Waste Plan Review Hourly Rate; Initial and Maximum Fees

Solid Waste Plan Sept 2002 10/20/08 New
Review to to Fy2o0t0 |FY 2021(1)1“2“‘1 FY'|' Beginning FY
Category 10/20/08 6/30/09 2013
Hourly rate $58.81 $105.00 $58.81 $127.49 $122.00
MSWLF
Initial Fee $5936 $11,872 $5936 $15,000 $20,000
Max. Fee $56,900 $170,700 $56,900 $150,000 $200,000
Other SWF
Initial Fee $1,609 $3,218 $1609 $10,000 $10,000
Max. Fee $23,800 $71,400 $23,800 $100,000 $100,000
Financial
Responsibility
Review $600 flat* or
Initial Fee $278 $556 $278 $500 $200
Max. Fee $1,800 $5,400 $1,800 $5,000 $5,000

*The $600 flat fee is for solid waste landfills. Other solid waste facilities would be billed hourly.

The initial (application) fee increases resulted both from an increase in the hourly rate and from the fact that there will
be no General Fund monies available to cover gaps in cash flow when billing may occur only quarterly, and payments
are normally due 30 days after billing. ADEQ must obtain sufficient monies up front so that payments do not get too
far behind services provided. Maximum fees are set to provide predictability to permit applicants while also allowing
ADEQ to be reasonably certain that it will meet Licensing Time-frames and not expend more resources processing a
permit than the amount for which it can be reimbursed. Other reasonable and necessary review related expenses count
toward the fee cap.

8. Self-Certification Fees. This rulemaking establishes new registration fees in R18-13-501 to replace the $500 and
$200 fees that were in statute at A.R.S. § 49-762.05. ADEQ has defined three major categories of self-certification
facilities and has established initial and annual registration fees for these facilities. The higher initial registration fee
will allow ADEQ to create a database and ADEQ inspectors to pay an initial visit to become familiar with the facility
and its compliance status before the annual registration fees begin.

For transfer facilities, the new self-certification registration fee is $1,000 for the initial registration, and $500 annu-
ally after that. For the waste tire facilities defined in the rule, the fee is $1,000 for the initial registration and $250
annually after that. ADEQ has added an additional Section R18-13-1213 in Article 12 to ensure that a tire facility
required to pay registration fees as a self-certification facility under Article 5 will not have to pay an additional fee
under Article 12.

9. Special Waste Management/Handling Fee. ADEQ has increased special waste management and maximum fees at
R18-13-1307 and R18-13-1606 as authorized by A.R.S. § 49-855(C). HB 2705 removed the fee set by statute and
directed ADEQ to establish the fees by rule. The new fees are compared to previous special waste fees in the table
below.

Special Waste Handling and Maximum®* Fees

Prior to 10/%2/08 FY 2010 FY 2011 and | New Beginning
10/20/08 6/30/09 FY 2012 FY 2013
$2/ton $4/ton $2 per ton $5 per ton $4.50 per ton
$20,000 Max. | $40,000 Max. | $20,000 Max. | $50,000 Max. | $45,000 Max.
* Per generator site per year
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Fees are Fairly Assessed and Impose the Least Burden and Cost. The table below illustrates the proportionality of the
fees to the “direct and indirect costs” that can be attributed to the specific program activity. Estimated Employee Time
Allocation was based on 2009-2010 records, and is subject to change year to year.

Estimated Annual Solid Waste Fee Revenue

Solid Waste Program Estimated Estimated % of Total
Activity Employee Annual Fee Solid  Waste
Time Revenue Program Cost
Allocation
Landfills 29.0% $409,000 17.8%
Special Waste 21.0% $198,000 8.6%
Tire Facilities 13.0% $287,700 12.5%
BMW Transporter & Treatment, Storage | 13.0% $135,250 5.9%
and Disposal facilities
Transfer Facilities 5.0% $50,000 2.2%
Septage Haulers 3.0% $45,000 2.0%
General Solid Waste Activities 16.0% $0 0%
(e.g., complaints, illegal dumping)
Recycling Fund N/A N/A 51%
Total 100% 100%
TOTAL ESTIMATED FEE REVENUE:
$1,124,950
TOTAL ESTIMATED RECYCLING FUND CONTRIBUTION:
$1,174,950
TOTAL ESTIMATED SOLID WASTE PROGRAM COST:
$2,299,900

The table also helps illustrate other important points about the fairness of the fees.

First, every category, regardless of whether they incurred any of the recent temporary fee increases, receives the ben-
efit of the 51% contribution from the Recycling Fund. Landfill owners and operators as well as special waste genera-
tors have had to pay fees for a number of years and have had substantial fee increases during the periods 10/20/08 to
6/30/09, FY 2011 and FY 2012. As such, these entities have contributed to the Solid Waste Program funding over the
years while other entities have not had to pay fees for services received.

Under A.R.S. § 49-104(B)(17)(b), (c), and (d), ADEQ must also consider the availability of other funds, the impact of
the fees on the parties subject to the fees, and the fees charged for similar duties performed by the Department, other
agencies, and the private sector.

Availability of other funds. Under A.R.S. § 49-837 as amended by HB 2705, ADEQ is authorized to use Recycling
Fund monies to fund solid waste control program activities. ADEQ has built $1.2 million from the Recycling Fund
into the calculations of the fees that it needs for the Solid Waste Program. In the past several years, the Recycling
Fund balance has been transferred to the General Fund. ADEQ stated in the Notice of Proposed Rulemaking that if
the Recycling Fund became unavailable while this rulemaking was pending, that it would terminate the rulemaking
and re-propose the rule with higher fees. ADEQ expected that most of the fees would at least double. If the Recycling
Fund becomes unavailable at any time after this rule is approved by the Governor’s Regulatory Review Council,
ADEQ will seek authority to begin a new rulemaking process to establish solid waste fees that do not include a con-
tribution from the Recycling Fund.

ADEQ annually receives 3.5 percent of the tire fees collected under A.R.S. § 44-1302 for monitoring and enforcing
A.R.S. Title 44, Chapter 9, Article 8, Waste Tire Disposal. For the purpose of this fee rule, an annual amount of
$275,000 has been used, and it makes up most of the $287,700 shown as estimated annual fee revenue from tire facil-
ities in the “Estimated Annual Solid Waste Fee Revenue” table.

Civil and criminal penalties that result from solid waste enforcement go to the General Fund and are not available to
fund solid waste control program activities. ADEQ is not aware of any other source of funds that could be used for
these activities under current law.
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Impact. As discussed earlier, ADEQ has considered the impact of the fees on the parties subject to the fees through its
collection of the least amount of fees necessary to sustain the Solid Waste Program, and a fair, proportional assess-
ment of those fees.

Fees for similar duties. In considering the fees charged for similar duties performed by the Department, other agen-
cies, and the private sector, ADEQ notes that it has already compared hourly rates for the most similar duties. With
respect to registration and licensing, many agencies are not required to fund their full costs using only fees. It is there-
fore somewhat difficult to make a direct comparison.

A reference to any study relevant to the rules that the agency reviewed and either relied on or did not rely on in its

evaluation of or justification for the rules. where the public may obtain or review each study. all data underlying
each study. and any analysis of each study and other supporting material:

None

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will

diminish a previous grant of authority of a political subdivision of this state:

Not applicable

A summary of the economic, small business and consumer impact:

Identification of the rulemaking: 18 A.A.C. 13, Articles 5, 7, 8, 11, 12, 14, 16, 21. Proposed amendments to R18-13-
501, R18-13-701 through R18-13-706, R18-13-801, R18-13-1103, R18-13-1211 through R18-13-1213, R18-13-
1307, R18-13-1409, R18-13-1606, R18-13-2101 through R18-13-2103 (For further information, see item 6 of this
preamble.) These rules are not designed to change the conduct of any regulated solid waste entities. The rules are
designed to collect fees from some solid waste entities.

Program Description. ADEQ’s Solid Waste Program reviews and approves design and operation plans for landfills,
special waste facilities, and medical waste facilities, and issues licenses and permits to other solid waste facilities
and transporters. Facilities are periodically inspected and compliance data is maintained for each facility. Solid
waste complaints are investigated. Compliance assistance is provided, and appropriate enforcement actions are pur-
sued for significant noncompliance. The program also advocates for solid waste reduction, reuse, and recycling.

Regulatory Universe. The Solid Waste Program regulates over 460 facilities and over 1600 activities and entities in
Arizona. Regulated facilities include: operating solid waste landfills; biohazardous medical waste transfer, storage,
treatment and/or disposal facilities; solid waste transfer stations; waste tire collection facilities; used oil market-
ers, processors, and burners, and special waste generators, treatment and/or disposal facilities. Regulated activities
include: septage haulers, used oil transporters, registered alternative medical waste treatment technologies, regis-
tered biohazardousmedical waste transporters, special waste transporters, and used oil collection centers.

Implemented Efficiencies. The Program has changed its operation in recent years to accomplish required work
with fewer resources. Permitting program efficiencies include: development and use of templates for solid waste
facility master plans and Aquifer Protection Permits; use of contractors for permit application reviews when neces-
sary for technical support or schedule concerns; and improvements of web site resources to provide better informa-
tion to the regulated community.

Compliance program efficiencies include: reducing employee travel time and expense by referring to local author-
ities where possible, scheduling travel by grouping routine and complaint inspections into regions across the
state; streamlining procedures to reduce paperwork; arranging work schedules to ensure prompt response to cus-
tomer inquiries; improving database tracking; developing boilerplate documents; utilizing available scholarships
for applicable training opportunities; and developing standardized fact sheets and presentations for outreach.

Resource Reduction Impacts. Due to reduction in resources, it has become necessary to decrease routine inspec-
tion frequencies for lower-risk facilities and limit ADEQ’s role in facilitating clean-up of illegal dump sites. Addi-
tionally, the program is no longer maintaining commonly requested solid waste data such as landfill tonnage reports
and recycling rate data. Courtesy reminder notices for annual financial assurance updates have also been halted.

Failure to adequately staff and fund the program may result in a substantial threat to public health and the envi-
ronment because the duration of non-compliance at a facility is increased due to reduced inspection frequencies.
Failure to regulate biohazardous medical waste handlers puts human health, including solid waste workers, at risk
because untreated or inadequately treated biohazardous medical waste, such as contaminated needles, could enter the
general solid waste stream. Without oversight, solid waste facilities may fail to implement waste screening programs
to exclude unpermitted wastes, such as biohazardous medical waste, hazardous wastes, and other dangerous sub-
stances from being disposed in solid waste landfills.

Additionally, the regulated community may be negatively impacted because ADEQ may not be able to provide
timely response to requests for new permit processing, permit modifications, and registrations for special waste
facilities, battery collection sites, waste tire collection sites, and used oil collection sites.

Staffing Levels. Due to the elimination of General Fund appropriations, the Solid Waste Program has experienced
a reduction in staffing levels over the past few years. Some positions were eliminated entirely and others have
not been filled following staff lay-offs and voluntary departures. In FY 2008, the Solid Waste Program had three
plan reviewers and 10 inspections and compliance officers. In FY 2011, the program has two plan reviewers and four
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inspections and compliance officers. Support staff for the program was greatly reduced as well. ADEQ does not
anticipate the programs or associated staffing levels to expand over FY 2011 levels as a result of this rulemaking with
the exception of the number of solid waste inspectors. The estimated cost of the Solid Waste Program includes filling
three currently vacant solid waste inspector positions for a total of seven inspectors who will be responsible for regu-
lation of over 460 facilities and 1600 activities and entities statewide.

Budget. The budget necessary to operate the Solid Waste Program with the proposed staffing is approximately
$2,299,900. Based on the new language in A.R.S. § 49-837 enacted in HB 2705, ADEQ has assumed a Recycling
Fund contribution of $1,174,950. The total estimated fee revenue necessary to reach $2.3 million is $1,124,950. In
FY 2011, base fees from solid waste entities only generated $649,000. Given that no other funds are available, this
means that the increased fees and funding necessary to reach $2.3 million is approximately $1,650,000, which
includes the assumed Recycling Fund contribution.

Least Burden and Cost. A.R.S. § 41-1052(D)(3) requires ADEQ to demonstrate it has selected the alternative with the
least burden and cost necessary to achieve the underlying regulatory objective. A similar requirement exists in A.R.S.
§ 49-104(B)(17), which requires that the fees should “be fairly assessed and impose the least burden and cost to the
parties subject to the fees”; and that the fees are to be based on “the direct and indirect costs of the Department’s rele-
vant duties” ... “related to issuing licenses” ... “and enforcing the requirements of the applicable regulatory pro-
gram.”

In the context of this solid waste rule, ADEQ has interpreted this requirement to mean both collecting an amount nec-
essary to maintain an effective and adequate program and satisfy the detailed requirements to protect the public and
the environment from solid wastes that are specified in A.R.S. Title 49, Chapter 4 and, making the amount collected
from any class of solid waste entities proportional to the “direct and indirect costs” that can be attributed to that class.
The table “Estimated Annual Solid Waste Fee Revenue” in the Notice of Final Rulemaking illustrates the proportion-
ality of the fees.

A.R.S. § 49-761 requires ADEQ to adopt rules for various categories and activities related to solid waste and to con-
sider applicable federal laws. In addition to 40 CFR 257 and 40 CFR 258, which apply to landfills, 40 CFR 239,
“Requirements for State Permit Program Determination of Adequacy” is also relevant. For example, if EPA deter-
mines that a state solid waste landfill program is inadequate, EPA can enforce the federal program on certain facilities
under the state’s jurisdiction. [See 40 CFR 239.2(a)(3))]

Based on stakeholder comments, most in the regulated community agree that ADEQ should enforce the federal pro-
gram rather than EPA, and that ADEQ should continue to meet the criteria and benchmarks for program adequacy in
order to implement the program. ADEQ has estimated the cost of the Solid Waste Program to be approximately $2.3
million dollars.

ADEQ’s emphasis on inspections and enforcement is reflected in the organizational structure ADEQ proposed as the
minimum necessary to keep the Arizona Solid Waste Program adequate and effective. The proposed structure con-
sists of seven inspectors and two permit writers for the nine technical positions. Support staff includes a portion of a
hydrologist, records management staff, budget, database and clerical staff, and management.

Cost/Benefit. The probable cost for this rule is approximately $477,400, which is the estimated total amount of
increased fees proposed for the program described above. This amount would replace the General Fund monies that
partially funded the Solid Waste Program in the past without cost to the regulated community.

The probable benefits are: 1) Solid waste would be adequately regulated and managed in Arizona; 2) Confidence that
ADEQ and not EPA will run the solid waste landfill program; 3) Benefits to the state budget due to the Solid Waste
Program moving toward a fee-based revenue system without the need for General Fund support; and 4) Increased
fairness and equity, in that more of the costs of the Solid Waste program are being borne by those who receive ser-
vices from the Department.

ADEQ believes that the benefits exceed the cost.

Rules More Stringent than Corresponding Federal Law. [A.R.S. § 41-1052(D)(9)] There is no corresponding federal
law that deals with solid waste fees.

Probable Impact on Political Subdivisions of this State Directly Affected by this Rulemaking [A.R.S. § 49-
1055(B)(3)(b)]

Political subdivisions are affected by this rule through ownership of tire sites and landfills, and, occasionally, through
generation of petroleum contaminated soils that is special waste.

Waste and used tire sites. There are approximately 23 tire sites owned by Arizona counties and 12 owned by Arizona
cities and towns. These political subdivisions will have to pay one of the following new fees:
1) Under R18-13-1211, new sites storing more than 500 waste tires on any one day, $500 initially, then $75/yr;
2) Under R18-13-501, any site storing more than 5,000 waste tires on any one day: $1000 initially, then
$250/yr;
3) Under R18-13-1212, a site storing 100 or more used tires outdoors: $500 initially, then $75/yr.
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Landfills. Landfills owned by counties or cities will pay revised landfill registration fees under this rule. In most
cases, the fees will be reduced from those paid in the previous two fiscal years, but higher than those paid in FY 2010.

Special waste generation. Political subdivisions occasionally generate petroleum contaminated soil from vehicle and
equipment storage yards and also from cleanups of streets and right of ways. Political subdivisions that generate
petroleum contaminated soil are subject to the $4.50 per ton fee in R18-13-1307 and R18-13-1606. The fee is reduced
from those paid in the previous two fiscal years, but higher than those paid in FY 2010.

Reduction of Impact on Small Businesses. A.R.S. § 41-1035 requires state agencies to reduce the impact of a rule-

making on small businesses, if any of the following methods are legal and feasible in meeting the statutory objectives

which are the basis of the rulemaking:

1. Establish less stringent compliance or reporting requirements in the rule for small businesses.

2. Establish less stringent schedules or deadlines in the rule for compliance or reporting requirements for small
businesses.

3. Consolidate or simplify the rule’s compliance or reporting requirements for small businesses.

4. Establish performance standards for small businesses to replace design or operational standards in the rule.

5. Exempt small businesses from any or all requirements of the rule.

Although the listed methods are not generally relevant to a rule establishing fees, (fees must be fairly assessed and
based on direct and indirect costs) ADEQ believes that it has appropriately reduced the impact of the rule on small
businesses by utilizing Recycling Fund monies to offset a substantial portion of the budget necessary to operate the
Solid Waste Program. Without the Recycling Fund contribution, the impact on small businesses would certainly be
very high.

Probable Impact on Small Businesses. [A.R.S. § 41-1055(B)(5)] ADEQ has looked at its records of solid waste sites
and facilities affected by this rule and tried to determine which ones are small businesses. An important criterion is
that they must be independently owned and operated. A look at the list of septage haulers located at http://
www.azdeq.gov/environ/water/permits/download/haulers-num.pdf shows that most of these are probably indepen-
dently owned and operated and not likely to exceed the revenue and employee limits in the statutory definition of
small business. Using the same process, it appears likely that a number of used tire storage sites and biohazardous
medical waste transporters are also small businesses. In the Notice of Proposed Rulemaking, ADEQ stated that it
expected the new fees will have limited to moderate impact on these small businesses. Comments from some septage
haulers agreed with ADEQ that most septage haulers are small businesses, but characterized the impact on them as
“an unnecessary burden on a community already ravaged by the loss of jobs and homes” and “an insult to an already
over taxed business community.”

ADEQ investigated the average cost of pumping a septic tank in Arizona. All results were similar to a 2010 Univer-
sity of Arizona Cooperative Extension publication (http://ag.arizona.edu/pubs/water/az1159.pdf) which stated that
the cost can range from $150 to $1000 depending on the ease of access and the amount of solids. In comparison,
ADEQ’s $250 initial or $75 annual fee will usually be less than the fee normally charged to pump one tank. ADEQ
continues to believe that the new fees will have limited to moderate impact and that the benefits of funding the state-
wide program exceed the costs.

ADEQ has also determined that some small businesses may be subject to the $500 initial and $75 annual fee associ-
ated with storing 100 or more used tires outdoors under R18-13-1212. ADEQ has classified this impact as minimal to

moderate.
10. A description of any changes between the proposed rulemaking. to include supplemental notices, and the final
rulemaking:

ADEQ inserted a later effective date (January 1, 2013) for certain billing information requirements in R18-8-702(B)
to compensate for delay in the development of an automated invoice tracking system. ADEQ’s goal is to implement a
new agency wide Revenue Invoice Collection System or RICS by December 31, 2012.

In R18-13-1103(C), ADEQ made changes to clarify that the initial fee applies to newly licensed vehicles and not new
vehicles. It also added text emphasizing the license renewal requirements in subsection (C)(3).

ADEQ corrected erroneous dates used in R18-13-1211 and R18-13-1212. The general effective date for the authoriz-
ing legislation was July 20, 2011. The applicability for the two rule Sections should be after July 20, 2011, not after
July 19, 2011.

Minor clarifications and grammar corrections were made at the request of GR.R.C. staff.

11. An agency’s summary of the public or stakeholder comments made about the rulemaking and the agency response
to the comments:
Comment 1: The maximum fees for plan review of non-municipal solid waste landfills ($200,000) and for non-
municipal solid waste landfills operating under an APP ($50,000) seem excessive.

Response 1: As stated in the Notice of Proposed Rulemaking, ADEQ set the maximum fees mindful of the licensing
time-frames and sanctions that could apply, while ensuring for the sake of all applicants that it not expend more
resources on a plan review than the amount for which it can be reimbursed. In determining the maximum fees, ADEQ
assumed a difficult and lengthy public participation process. In the case of a landfill operating under an Aquifer Pro-
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tection Permit (APP), ADEQ must ensure that the non-APP requirements in A.R.S. Title 49 and 40 CFR 257 are
included and enforceable and that financial assurance requirements are met. For those landfills where plan review
includes APP requirements, ADEQ assumed a submittal that is technically complex requiring extensive review time
and/or the need to use a third party (outside contractor) with specific expertise. While the resulting maximum fees
may seem high, ADEQ believes that for a technically complex application, the hours are realistic. ADEQ further
believes that the maximum fee should be the same whether the landfill is municipal or non-municipal. The vast
majority of plan reviews should fall well below the maximum fees. With no General Fund supplement, any costs to
the agency beyond the maximum fees charged to the applicants will be borne by other programs.

Comment 2: Three commenters stated that ADEQ is not providing any appreciable service to the regulated commu-
nity to warrant the septage hauler license fees. County inspections do everything necessary, and Yavapai County per-
sonnel ably police, guide and regulate these vehicles and owners.

Response 2: The ADEQ fees are not just a charge for services provided. The difference recognized by HB 2705 is
that, in addition to ADEQ providing the vehicle license services, ADEQ is also the lead agency for regulating the col-
lection, transportation and disposal of human excreta in the state. (See 18 A.A.C. 13, Article 11). Administering this
larger regulatory program represents an additional cost. As a consequence, and in recognition of General Fund sup-
port being removed, HB 2705 instructs ADEQ to base the licensing fee not just on the administrative costs of licens-
ing, but also “the department’s relevant duties.” These duties include the creation, oversight and renewal of county
delegation agreements as they relate to human excreta.

ADEQ is required by law to process the paperwork for the licensing of septage haulers. The majority of initial licens-
ing fee is based on the resources necessary to process an application, confer with the local authorities involved, and
issue the license. The annual fee was calculated based on the costs of providing oversight for the agreements that del-
egate some of the regulatory tasks associated with this program, the costs of inspections and compliance staff
responding to complaints related to septic waste, and maintaining and updating the licensing database.

ADEQ agrees with the commenters that the counties are closer to the people they serve and regulate, but it is the state
statutes and rules, along with separate delegation agreements for each county that provide the counties with the
authority to perform these local services. Under HB 2705 and related budget directives, general state tax revenues no
longer pay for the part of the program necessary to license and regulate septage hauler vehicles. The vehicle owners,
and ultimately the septic tank owners will pay for the program.

Comment 3: Three commenters stated that ADEQ’s septage hauler license fee is too high because ADEQ does not
know how many vehicles are currently operating, and cannot estimate proportionality.

Response 3: ADEQ has estimated, to the best of its ability, the number of vehicles it has licensed that are still operat-
ing, and has used that estimate to establish licensing fees necessary to support the program.

Comment 4: Three commenters stated that ADEQ’s septage hauler license fee is too high because it will be passed
on to families in the community who are already distressed. Some people may avoid pumping their septic tanks.

Response 4: ADEQ investigated the average cost of pumping a septic tank in Arizona. The results were similar to a
2010 University of Arizona Cooperative Extension publication, (http://ag.arizona.edu/pubs/water/az1159.pdf) which
stated that the cost can range from $150 to $1000 depending on the ease of access, the amount of solids in the tank,
and the ultimate disposal site. ADEQ’s fees will usually be less than the costs to pump one tank. ADEQ continues to
believe that the benefits of funding the statewide program exceed the costs.

Nevertheless, based on comments received during the informal rulemaking process, the Department reduced the
annual fee from $100 to $75.

12. All agencies shall hst other matters prescnbed by statute apphcable to the specific agency or to any specific rule or

to the followmg questions:

a.

b.

Whether the rule requires a permit. whether a general permit is used and if not, the reasons why a general per-
mit is not used:
These rules do not require general permits as that term is used in A.R.S. § 49-706. This rulemaking is for the pur-
pose of setting fees for the Solid Waste Program only. The rules do not establish or amend program authoriza-
tions, except as they pertain to fees and are specifically authorized by statute.

As required by the legislature in HB 2705, this rule establishes fees for general permits. HB 2705 also states that
ADEQ may issue by rule a general permit for a defined class of facilities, activities, or practices under specific
conditions. Although the fees have been established with this rulemaking, no general permits have been devel-
oped for the Solid Waste Program. The general permits may be developed in a subsequent rulemaking.

Whether a federal law is applicable to the subject of the rule, whether the rule is more stringent than federal
law and if so, citation to the statutory authority to exceed the requirements of federal law:
These rules are not more stringent than corresponding federal laws. There is no corresponding federal law that
deals with solid waste fees.
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of business in this state to the impact on business in other states:
No person has submitted a competitiveness analysis under A.R.S. § 41-1055(G).

13. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rules:

None
14. Whether the rule was previously made. amended or repealed as an emergency rule. If so. cite the notice published

in the Register as specified in R1-1-409(A). Also, the agency shall state where the text was changed between the

emergency and the final rulemaking packages:
Not applicable

15. The full text of the rules follows:

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 13. DEPARTMENT OF ENVIRONMENTAL QUALITY
SOLID WASTE MANAGEMENT

ARTICLE 5. RESERVED REQUIREMENTS FOR SOLID WASTE FACILITIES SUBJECT TO

SELF-CERTIFICATION

Section
R18-13-501. Solid Waste Facilities Requiring Self-Certification: Registration Fees
ARTICLE 7. SOLID WASTE FACILITY PLAN REVIEW FEES
Section
R18-13-701. Definitions
R18-13-702.  Solid Waste Facility Plan Review Fees
R18-13-703. Review of Bill
R18-13-704. Number-ofBillable Hours Repealed
R18-13-705. Determiningthe-Average-CostPer Employee Repealed
R18-13-706. Determiningthe Hourly Billing Rate Repealed
ARTICLE 8. RESERVED GENERAL PERMITS
Section
R18-13-801. General Permit Fees
ARTICLE 11. COLLECTION, TRANSPORTATION, AND DISPOSAL OF HUMAN EXCRETA
Section
R18-13-1103. General Requirements; License Fees
ARTICLE 12. WASTE TIRES
Section
R18-13-1211. Registration of New Waste Tire Collection Sites; Fee
R18-13-1212. Registration of Outdoor Used Tire Sites; Fee
R18-13-1213. Facilities Subject to More Than One Tire Site Registration; Single Fee
ARTICLE 13. SPECIAL WASTE
Section
R18-13-1307. Best Management Practices for Waste from Shredding Motor Vehicles
ARTICLE 14. BIOHAZARDOUS MEDICAL WASTE AND DISCARDED DRUGS
Section
R18-13-1409. Transportation; Transporter License; Annual Fee
ARTICLE 16. BEST MANAGEMENT PRACTICES FOR PETROLEUM CONTAMINATED SOIL
Section
R18-13-1606. Fees
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ARTICLE 21. MENIEIPAE SOLID WASTE FANDFHAES LANDFILL REGISTRATION FEES

Section

R18-13-2101. Definitions

R18-13-2102. EermulaferCalenlating Annual Registration Fee for an Existing Munteipal Solid Waste Landfill
R18-13-2103. Annual Landfill Registration: Due Date and Fees

ARTICLE 5. RESERVED REQUIREMENTS FOR SOLID WASTE FACILITIES SUBJECT TO
SELF-CERTIFICATION

R18-13-501. Solid Waste Facilities Requiring Self-Certification: Registration Fees
The following solid waste facilities requiring self-certification under A.R.S. § 49-762.01 shall register with the Depart-

A.

=

(@

[

=

|=

ment and pay registration fees as provided in this Section by September 30, 2012 and annually thereafter by September
30th:

1. A transfer facility with a daily throughput of more than 180 cubic yards. including a material recovery facility, but not
including:

a. A material recovery facility where the incoming materials are primarily source separated recyclables; or

b. Community or neighborhood recycling bins including drop boxes, roll off containers, plastic containers used to

collect residential, business, and/or governmental recyclable solid waste.
2. A facility storing 5,000 or more waste tires on any one day and not required to obtain plan approval.

A waste tire shredding and processing facility.

U-)

Imtlal registration for a new facility. The owner or operator of a planned new facility identified in subsection (A) shall

submit the following information to the Department before beginning construction:

1. The name of the solid waste facility.

2. The name, mailing address and telephone number of each owner and operator of the solid waste facility.

3. The physical location of the solid waste facility by physical address, latitude and longitude, or legal description. If
none of these are practical, by driving directions from the nearest city or town.

4. A brief description of operations, including waste management methods, types and volumes of waste handled. waste
storage and treatment equipment, and the length of time the waste remains onsite.

5. A diagram of the property showing its approximate size and the planned location of the solid waste facility or facili-
ties.

6. Documentation that the facility will comply with local zoning laws or, if the owner is an agency or political subdivi-
sion of this state, with A.R.S. § 49-767.

7. Documentation that the facility has any other environmental permit that is required by statute.

8. A copy of the public notice in a newspaper of general circulation in the area where the facility will be located stating

the intent to construct and operate a new solid waste facility pursuant to A.R.S. § 49-762.05.
Initial and annual registration for an existing facility. The owner or operator of an existing facility shall submit the follow-
ing information to the Department annually on a form approved by the Department and note any changes since the last

registration:
The name of the solid waste facility.

The name, address and telephone number of each owner and operator of the solid waste facility.

The physical location of the solid waste facility by physical address, latitude and longitude, or legal description. If
none of these are practical, by driving directions from the nearest city or town.

A brief description of operations, including waste management methods, types and volumes of waste handled, waste

storage and treatment equipment, and the length of time the waste remains onsite.
A diagram of the property showing its approximate size and the location of the solid waste facility or facilities.

[@ 2 |—
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Documentation that the facility remains in compliance with the most current local zoning laws or with A.R.S. § 49-

767, as applicable.

Documentation that the facility continues to hold any other environmental permit that is required by statute.
Self certification. With each registration under subsection (B) or (C), the owner or operator shall certify that the informa-

tion submitted is true, accurate, and complete to the best of the person’s knowledge and belief.

Registration fees. The owner or operator of a transfer facility under subsection (A)(1) shall pay the Department $1,000 for

the initial registration of a new or existing facility, and $500 for each annual registration thereafter. The owner or operator
of a tire facility under subsection (A)(2) or (3) shall pay the Department $1,000 for the initial registration of a new or
existing facility, and $250 for each annual registration thereafter.

As used in this Section:

1. “Department” means the Arizona Department of Environmental Quality.

3

‘Material recovery facility” means a transfer facility that collects, compacts, repackages. sorts, or processes commin-
gled recyclable solid waste generated offsite for the purpose of recycling and transport, or where source separated

recyclable solid waste is processed for sale to various markets, and where the incoming materials are predominantly
recyclable solid waste.

\]

[ ]
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3. “Recyclable solid waste” means a product or material described in subsection (F)(3)(a) or (b), and for which subsec-
tion (F)(3)(c) is true:
a. A product with no useful life remaining for the purposes for which it was produced, or if useful life remains, the
product will not, due to location, quantity, or owner choice, remain in use or be reused for a purpose for which it
was produced.

A material that is a result of a process or activity whose purpose was to produce something else.
The product or material retains some economic value, with or without further processing, as a raw material or

feedstock in some process other than incineration or combustion.
ARTICLE 7. SOLID WASTE FACILITY PLAN REVIEW FEES

R18-13-701. Definitions
In addition to the definitions provided in A.R.S. §§ 49-701, 49-701.01, and 49-851, and 18 A.A.C. 13, the following defini-
tions apply in this Article:

“Aquifer Protection Permit,” or “APP.,” means the permit

[y

that is required pursuant to A.R.S. § 49-241.

PP

$

9:2. “MSWL’F ” r.neans a municipal solid waste landfill as defined in A.R.S. § 49-701.
100 o L il plan? »  the followine:

PO O 0 € O

“Non-APP reguireents for Non-MSWLFs” meas 40 CFR 257 requirements and the rstrictive covnant and loca-

3.

tion restrictions required in A.R.S. Title 49, Chapter 4.
13-4.“Non-MSWLF” means a landfill that is not a municipal solid waste landfill as defined in A.R.S. § 49-701.
+4- erreasonable-dire O means-costs-dectmented-in-writing by the Departmentrelatingto-planrevie

“RD&D” means research, development, and demonstration.

5.
6. “Review hours” means the hours or portions of hours that the Department’s staff spends on a request for a plan

review. Review hours include the time spent by the project manager and technical review team members, and if

requested by the applicant, the supervisor or unit manager.
“Review-related costs” means any of the following costs applicable to a specific plan review:

[~
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Presiding officer services for public hearings on a plan review decision,

Court reporter services for public hearings on a plan review decision,

Facility rentals for public hearings on a plan review decision,

Charges for laboratory analyses performed during the plan review,

Other reasonable and necessary review-related expenses documented in writing by the Department and agreed to
by an applicant.

1+6-8.“Solid waste facility plan” means a plan or the individual components of a plan, such as the design, operational, clo-
sure, or post-closure plan, or the demonstration of financial responsibility as required by A.R.S. § 49-770, submitted
to the Department for review and p

@ |p 1o S|P

=

R18-13-702. Solid Waste Facility Plan Review Fees

A. With each application submitted for approval pursuant to A.R.S. § 49-762.03, the applicant shall remit an initial fee in
accordance with one of the sehedules fee tables in this subsection, unless otherwise provided in subsection (B). This sub-
section also lists the maximum fees that the Department will bill the applicant. All fees paid shall be payable to the state of
Arizona. The Department shall deposit the fees paid into the Solid Waste Fee Fund established pursuant to A.R.S. § 49-
881, unless otherwise authorized or required by law.

Schedule A
N Sotid- Waste EacilitvPlan Review-F
el Mo

SoTid Waste Faciitios Plans:
MSWELE $5,936 $56,900
-C-& Db Landfill-and Other
Sther Solid- Waste Eaciliti S1609 $23.80¢
Special- Waste ManagementPlan-Component $556  $3.700

Schedule B

& Sohid W FacifitiesPlans:
MSWEE $766 $28;400
-C-& Db Landfill-and Other

Non-MSWLE $597 $17,560
ther Solid W Facilit $322 S1.96¢

Initial  Maximum
Sohid W Facilitios Plans:
MSWLEE $1379  $15,600
-C-& D-Landfill and Other
Noa-MSWEE $1532  $16,000
ihor Solid W Eacilit 61226  $18.30¢
Speetal-Waste Managentent Plan-Compeonent SHL $700
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Fee Tables
Fees for Plan Review of New Solid Waste Facilities
Initial Maximum
Solid Waste Landfills $20,000 $200.000
Non-APP requirements for Non-MSWLFs operating under an APP 2,000 $50.000
Other Solid Waste Facilities Subject to Plan Approval $10,000 $100.000
Initial Maximum
Solid Waste Landfills - Type IV $1.500 $150.000
Solid Waste Landfills — Type IV - RD&D $15.000 $150,000
Solid Waste Landfills - Type 111 $750 $75.000
Other Solid Waste Facilities Subject to Plan Approval - Type IV $750 $75.000
Other Solid Waste Facilities Subject to Plan Approval - Type 111 $500 $50,000
Fees for Review of Financial Responsibility Plans for Solid Waste Facilities
Initial Maximum
Annual Review for Solid Waste Landfills $600 Flat Fee N/A
Other Solid Waste Facilities $200 $5.000
B: Feracomplexplanfeesshall be-determined-asfolows:
+ he-initial fee-submitted-with-the plan-shall be-equa Re-Hmitrattee Re-Sigre-componen

2

B. The Department shall bill an applicant for plan review services, subject to an hourly rate, no more than monthly, but at
least semi-annually. The following information shall be included in each bill:
The dates of the billing period;

After January 1, 2013, the date and number of review hours performed during the billing period itemized by
employee name, position type and specifically describing:

a. Each review task performed,
b. The facility and operational unit involved. and

c. The hourly rate;
A description and amount of any other reasonable review-related cost; and

The total fees paid to date, the total fees due for the billing period, the date when the fees are due, and the maximum

fee for the project.

C. Within 30 days after the Department makes a final determination whether to approve or disapprove of the facility plan, or
when an applicant withdraws or closes the application for review, the Department shall prepare and issue a final itemized
bill of its review. Fhe vartment-shal-issue-to-the-app iean nal-itemized-bi ithin30-da er-the Departme

[ =

[ [

ter: If the Department determines that the actual cost of reviewing the
plan is less than the initial fee and any interim fees paid, the Department shall refund the difference to the applicant within
30 days after the issuance of the approval or disapproval of the application. If the Department determines that the actual
cost of plan review is greater than the corresponding amount listed, the Department shall list the amount that the applicant
owes on the final itemized bill, except that the final itemized bill shall not exceed the applicable maximum fee specified in
subsection (A) er-B). The applicant shall pay in full the amount due within 30 days of receipt of the final itemized bill.

D. Ifthe final bill is not paid within the 30 days, the Department shall mail a second notice to the applicant. Failure to pay the
amount due within 60 days of receipt of the notice shall result in the Department initiation of proceedings for suspension
of the approval, in accordance with A.R.S. § 44-782 49-782. The suspension shall continue until full payment is received
at the Department. If full payment is not received at the Department within 365 days of the date of the approval, the
approval shall be revoked in accordance with A.R.S. § 4782 49-782. The Department shall not review any further plans
for an entity which has not paid all fees due for a previous review of a solid waste facility plan.

E. When determining actual cost under subsection (C), the Department shall use an hourly billing rate for all direetdaber

review hours spent working on the review of a plan, plas-any-etherreasenable-direet-eost and add review-related costs
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which were incurred but are not included in the hourly billing rate.

F. The hourly rate is $58-8+ $122.00, beginning September+-2002 July 1, 2012, and shall remain in effect until it is either
changed or repealed.

R18-13-703. Review of Bill

A. An applicant who disagrees with the final bill received from the Department for plan review and issuance or denial of a
solid waste facility plan approval under this Article may make a written request to the Director for a review of the bill and
may pay the bill under protest. The request for review shall specify the matters in dispute and shall be received by the
Department within 10 working days of the date of receipt of the final bill.

B. Unless the Department and apphcant agree otherw1se the review shall take place w1th1n 30 days of rece1pt by the Depart-
ment of the request. e e n

to-thereview: The Director shall make a ﬁnal dec1s1on as to whether the time and costs b1lled are correct and reasonable
The final decision shall be mailed to the applicant within 10 working days after the date of the review and is subject to
appeal pursuant to A.R.S. § 49-769.

R18 13 704 Number-of Billable- Hours Repealed

R18-13-705. Determnmg—t-heﬁvewge—@est—?eﬁl%mp-}eyee Repealed
he- Departmen - v Re

R18-13-706. Determnmg—t-he—Heu-H-y—Bﬂ-l-mg—Rate Repealed
he- Departmen v V Re

ARTICLE 8. RESERVED GENERAL PERMITS

R18-13-801. General Permit Fees

A. The Department shall assess annual fees for operation under a general permit established in rule as described in the Table
below.

B. In addition to the technical requirements proposed for any general permit to be included in this Article, the Department
shall propose the category to be assigned to the permit according to the Table below.

C. An applicant shall pay the initial fee when approval to operate is requested. The Department shall bill an annual fee to
facilities that have not notified the Department that they are no longer operating and have met the closure requirements of

this Chapter.
For the purpose of this Article, “complex” has the meaning in A.A.C. R18-1-501. “Standard” is any facility that is not
complex.

Solid Waste General Permits

I®

Category Initial Fee Annual Fee
Collection, Storage and Transfer-Standard $750 $100
Collection, Storage and Transfer-Complex $7.500 $1.000
Treatment-Standard 1.000 $100
Treatment-Complex $10.000 $1.000
Disposal $15.000 N/A

ARTICLE 11. COLLECTION, TRANSPORTATION, AND DISPOSAL OF HUMAN EXCRETA

R18-13-1103. General Requirements; License Fees
A. Any person owning or operating a vehicle or appurtenant equipment used to store, collect, transport, or dispose of sewage
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or human excreta that is removed from a septic tank or other en-site onsite wastewater treatment facility; earth pit privy,
pail or can type privy, or other type of privy; sewage vault; or fixed or transportable chemical toilet shall obtain a license
for each vehicle from the Department. The person shall apply, in writing, on forms furnished by the Department and shall
demonstrate that each vehicle is designed and constructed to meet the requirements of this Article.

A person shall operate and maintain the vehicle and equipment so that a health hazard, environmental nuisance, or viola-
tion of a water quality standard established under 18 A.A.C. 11 is not created.

License terms.

1. For each vehicle newly licensed after June 30, 2012, the initial license fee shall be $250 and shall be submitted with

the license application. After initial licensure of a vehicle, the Department will renew the license annually after pay-
ment of a $75 fee according to subsection (C)(3). The licensee shall submit the Department approved renewal form

and annual license fee to the Department no later than 30 days before expiration.

For those vehicles licensed before July 1, 2012, the initial license fee shall be $75 and shall be paid within 30 days of

receipt of an invoice from the Department. The license shall be valid for one year. The licensee shall submit the

Department approved renewal form and the annual license fee of $75 to the Department no later than 30 days before

+:3. Each vehicle license is-valid may be renewed setengsas if:

The annual license fee is paid,

The owner or operator is in compliance with subsection (D),

the The vehicle is operated by the same person for the same purpose, and

The vehicle is maintained according to this Article.

2:4. The license is not transferable either from person to person or from vehicle to vehicle.

3.5. The license holder shall ensure that the license number is plainly and durably inscribed in contrasting colors on the
side door panels of the vehicle and the rear face of the tank in figures not less than 3 inches high, and that the numbers
are legible at all times.

Any person owning or operating a vehicle or appurtenant equipment used to collect, store, transport, or dispose of sewage

or human excreta shall obtain & any required permit from the local health-department county authority in each county in

which the person proposes to operate.

>

[0 o |

ARTICLE 12. WASTE TIRES

R18-13-1211. Registration of New Waste Tire Collection Sites; Fee

A.

B.

A new waste tire collection site shall not begin operation after July 20, 2011 until the owner or operator registers with the
Department. The owner or operator shall register on a form approved by the Department that includes a statement that the
site is in compliance with A.R.S. § 49-762.07(F) and A.R.S. Title 44, Chapter 9, Article 8, as applicable. The owner or
operator of a new waste tire collection site that begins operation after July 20, 2011 shall pay an initial registration fee of
$500 within 30 days of invoice receipt. For purposes of this Section, “new waste tire collection site” means a waste tire
collection site as defined in A.R.S. § 44-1301 that did not operate as a collection site on or before July 20, 2011.

The owner or operator shall pay a $75 registration fee annually thereafter within 30 days of invoice receipt.

R18-13-1212. Registration of Outdoor Used Tire Sites: Fee

A.

(ol

A person shall not store 100 or more used tires outdoors until the person registers with the Department. A person that
stores 100 or more used tires outdoors after July 20, 2011 shall pay an initial registration fee of $500 within 30 days of

invoice receipt. The person shall register on a form approved by the Department that includes a statement that the site is in
compliance with A.R.S. § 49-762.07(F) and A.R.S. Title 44, Chapter 9, Article 8, as applicable.

A $75 registration fee shall be paid annually thereafter within 30 days of invoice receipt.

For the purposes of this Section:

1. “Used tire” means any tire which has been used for more than one day on a motor vehicle.
2. “Outdoors” means other than inside a building with a weatherproof roof.

R18-13-1213. Facilities Subject to More Than One Tire Site Registration: Single Fee
A person who is required to register a tire facility under more than one of the Sections listed in subsections (1) through (3)

shall register and follow procedures under each Section, but is only required to pay the registration fees under the Section with
the highest fees.

1. RI8-13-1211.
2. RI18-13-1212.
3. RI18-13-501.

ARTICLE 13. SPECIAL WASTE

R18-13-1307. Best Management Practices for Waste from Shredding Motor Vehicles

A.

No change
1. No change
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a. No change
i.  No change
ii. No change

b. No change
i.  No change
ii. No change

No change

No change

No change

a. No change

b. No change

c. No change

No change

No change

No change

No change

No change

10 No change
B. No change
C. No change

1. No change
2. No change
3. No change
4. No change
5. No change
6. No change
7. No change
D. No change
E. No change
F. The owner or operator of a special waste facility shall pay, to the Department, the fees required by A.R.S. §§ 49-855(H

49-855(C)(2) and 49-863 as follows:

| [ |H

in-the-ameunt-of-66¢ $1.49 per cubic yard of uncompacted shredder residue; or

o£$1-50 $3.38 per cubic yard of compacted shredder residue received; or

$2-60 $4.50 per ton; and

Not more than $45.000 per generator site per year for shredder residue that is transported to a facility regulated by the
Department for treatment, storage or disposal.

G. Shredder residue which has been determined to be nonhazardous pursuant to this Section shall be transported in accor-
dance with the requirements for transportation of garbage as set forth in R+8-8-510 R18-13-310.

ARTICLE 14. BIOHAZARDOUS MEDICAL WASTE AND DISCARDED DRUGS

R18-13-1409. Transportation; Transporter License; Annual Fee

A. A transporter shall register-with obtain a transporter license from the Department as provided under subsections (B), (C),
and (D) below in addition to possessing a permit, license, or approval if required by a local health department, environ-
mental agency, or other governmental agency with jurisdiction.

B. Beginning on July 1, 2012, a transporter shall pay an annual fee of $750 for every calendar year according to the follow-

ing schedule, except that no transporter shall pay more than one annual fee in any calendar year:

1

2.

[

Transporters registered with the Department before July 1, 2012 shall pay by December 31st of each year until their
registration expires and shall apply for a license according to subsections (C) and (D) of this Section no more than 60

days before their registration expires.
Transporters who have been issued a license or renewal of a license under this Section and have paid the licensing
year fee as provided in subsection (D) shall pay the annual fee by December 31st of each year thereafter.

A transporter that has not been registered with the Department shall apply and obtain a license according to subsec-
tions ( C) and (D) of th1s Sectron and pay an annual fee by December 31st of each year thereafter

asagrﬂﬁg—a—regrstr&&eﬂ—ﬁ&mbeﬁe—the—&aﬂspeﬁer— To anDIV for or to renew a transnorter lrcense an am)llcant shall submlt

all of the following on a form approved by the Department:

1.
2.
3.

The name, address, and telephone number of the transportation company or entity.
All owners’ names, addresses, and telephone numbers.
All names, addresses, and telephone numbers of any agents authorized to act on behalf of the owner.
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4. A copy of either the certificate of disclosure required by A.R.S. § 49-109 or a written acknowledgment that this dis-
closure is not required.
Photocopies or other evidence of the issuance of a permit, license, or approval if required by a local health depart-
ment, environmental agency, or other governmental agency with jurisdiction.
6. A copy of the transportation management plan reguired that meets the requirements in subsection €€} (I).
7. A list identifying each dedicated vehicle.
8. An application fee of $2,000 which shall apply toward the licensing year fee in subsection (D)(3).
D. The Department may only issue a transporter license, including a renewal, after all of the following:
1. All of the items in subsection (C) have been received and determined to be correct and complete;
2. A Department inspection of each transporting vehicle shows that the vehicle is in compliance with this Article; and
3. The applicant has paid a licensing year fee consisting of:

a. An amount based on the expenses associated with inspecting each transporting vehicle, evaluating the applica-
tion, and approving the license, minus the application fee. The amount shall be calculated using a rate of $122
per hour, multiplied by the number of personnel hours used in these duties.

The annual fee of $750 for the year as provided for in subsection (B).
The maximum fee for both subsections (D)(3)(a) and (b) shall be $20,000.

v

OlU‘

E. A transnorter license is valid for five years after issuance. To renew the license, the licensee shall submit an application
under subsection (C) no later than 60 days before expiration. Renewals shall be issued after payment of a licensing year
fee as provided in subsection (D)(3).

E.  Amendments. After issuance, the licensee shall submit to the Department any change to the information listed in subsec-

tion (C) within 30 days of its occurrence. Vehicles may only be added to the license after a Department inspection shows

that the vehicle is in compliance with this Article. Amendments to the transportation management plan or amendments

adding vehicles shall be processed after payment of inspection fees and other expenses at the rate listed in subsection
(D)(3). except that the application fee shall be $100 and the maximum fee $5.000.

G. An applicant who disagrees with the final bill received from the Department for the amendment, issuance, renewal or
denial of a transporter license or vehicle inspections may make a written request to the Director for a review of the bill and
may pay the bill under protest. The request for review shall specify the matters in dispute and shall be received by the
Department within 10 working days of the date of receipt of the final bill.

H. Unless the Department and applicant agree otherwise, the review shall take place within 30 days of receipt by the Depart-
ment of the request. The Director shall make a final decision as to whether the time and costs billed are correct and rea-

sonable. The final decision shall be mailed to the applicant within 10 working days after the date of the review and is
subject to appeal pursuant to A.R.S. § 49-769.

€&1. A person who transports biohazardous medical waste shall maintain in each transporting vehicle at all times a transporta-
tion management plan consisting of both of the following:

1. Routine procedures used to minimize the exposure of employees and the general public to biohazardous medical
waste throughout the process of collecting, transporting, and handling.
2. Emergency procedures used for handling spills or accidents.

P-J. A transporter who accepts biohazardous medical waste from a generator shall leave a copy of the tracking document
described in R18-13-1406(B) with the person from whom the waste is accepted. A transporter shall ensure that a copy of
the tracking document accompanies the person who has physical possession of the biohazardous medical waste. Upon
delivery to a Department-approved transfer, storage, treatment, or disposal facility, the transporter shall obtain a copy of
the tracking document, signed by a person representing the receiving facility, signifying acceptance of the biohazardous
medical waste.

E:K. A transporter who transports biohazardous medical waste in a vehicle dedicated to the transportation of biohazardous
medical waste shall ensure that the cargo compartment can be secured to limit access to authorized persons at all times
except during loading and unloading. In addition, the cargo compartment shall be constructed in compliance with one of
the following:

1. Have a fully enclosed, leak-proof cargo compartment consisting of a floor, sides, and a roof that are made of a non-
porous material impervious to biohazardous medical waste and physically separated from the driver’s compartment.

2. Haul a fully enclosed, leak-proof cargo box made of a non-porous material impervious to biohazardous medical
waste.

3. Tow a fully enclosed leak-proof trailer made of a non-porous material impervious to biohazardous medical waste.

EL. A person who transports biohazardous medical waste in a vehicle not dedicated to the transportation of biohazardous

medical waste, but that is used longer than 30 consecutive days, shall comply with the following:
1. Subsections (A) and €&} (I) through (G} (M).
2. Clean the vehicle as prescribed in R18-13-1407(A)(2)(b) before it is used for another purpose.
&:M. A person who transports biohazardous medical waste shall comply with all of the following:
1. Accept only biohazardous medical waste packaged as prescribed in R18-13-1407.
2. Accept biohazardous medical waste only after providing the generator with a signed tracking form as prescribed in
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R18-13-1406(B), and keep a copy of the tracking document for one year.

Deliver biohazardous medical waste to a Department-approved biohazardous medical waste storage, transfer, treat-
ment, or disposal facility within 24 hours of collection or refrigerate the waste for not more than 90 days at 40° F or
less until delivery.

Not hold biohazardous medical waste longer than 96 hours in a refrigerated vehicle unless the vehicle is parked at a
Department-approved facility.

Not unload, reload, or transfer the biohazardous medical waste to another vehicle in any location other than a Depart-
ment-approved facility, except in emergency situations. Combination vehicles or trailers may be uncoupled and cou-
pled to another cargo vehicle or truck trailer as long as the biohazardous medical waste is not removed from the cargo
compartment.

N. Asused in this Section, “licensing year” means the calendar year in which the Department issues a license or a renewal of
a license under this Section.

ARTICLE 16. BEST MANAGEMENT PRACTICES FOR PETROLEUM CONTAMINATED SOIL

R18-13-1606. Fees
In accordance with A.R.S. §§ 49-855(C)(2) and 49-863, the Fhe treatment, storage, or disposal facility in this state that first

receives a shipment of PCS shall remit to the Department a fee of $2:00 $4.50 per ton #r-acecordance-with- A-R-S—§-49-863 but
not more than $45.000 per generator site per year for PCS that is transported to the facility.

ARTICLE 21. MENEERAE SOLID WASTE EANDFHAES LANDFILL REGISTRATION FEES

R18-13-2101. Definitions
In addition to the definitions in A.R.S. §§ 49-701 and 49-701.01, for the purpose of this Article, the terms used in this Article
have the following meanings:

1.

“Defined time period” means the 12-month period that begins on July 1 of a calendar year and ends on June 30 of the
following calendar year and consists of the actual number of calendar days in that 12-month period.

“Disposal fee invoice” means the quarterly landfill disposal fee invoice the Department mails to a landfill operator,
on which the landfill operator indicates the amount of waste received and the amount of the disposal fees owed to the
Department as required under A.R.S. § 49-836.

“Full quarter” means any of the standard fiscal quarters of the defined time period for which a municipal solid waste
1andﬁ11 accepted waste on or before the ﬁrst day of the quarter and on or after the last day of that quarter

R18-13-2102. Fermulafer-Caleulating Annual Registration Fee for an Existing Munieipal Solid Waste Landfill

Foran An existing munieipal solid waste landfill, except those described in subsection (C), the-Departmentshall-caleulate
the shall pay an annual reglstratlon fee w1th1n 30 davs of recemt of an invoice from the Department under ARS—§49-747

A.

!P.“I“

[ =

[«

[ [ |

vs according to the following:

For munici' al solid waste landfills that received less than 12,000 tons during the defined time period, $1,250.
For municipal solid waste landfills that received at least 12,000 tons but less than 60,000 tons during the defined time
period, $2,500.

For municipal solid waste landfills that received at least 60,000 tons but less than 225,000 tons during the defined
time period, $7.500.

For municipal solid waste landfills that received 225.000 tons or more during the defined time period, $12.500.
Non-municipal solid waste landfills shall pay a flat fee of $3,750.

Solid waste landfills that are closed to the public and that accept nonhazardous waste only shall pay a flat fee of
$3.750.

The Department shall determine the namber-efpeunds amount of waste received by a municipal solid waste landfill by
one of the following methods:

1.

For a municipal solid waste landfill that accepted waste over the entire defined time period ane:
a. Reperted As the reported tons of solid waste received on the disposal fee invoice;smltiply—the—number—of
reperted-tons-by2;000; or

b. Reperted As the reported umts of compacted or uncompacted solid waste received on the disposal fee invoice;
and reported under A.R.S. § 49-836(A)(1) by2;000; or

For a municipal solid waste landfill that accepted waste for only a portion of the defined time period, but no less than

a full quarter, the Department shall project the total amount of waste that would have been received by the landfill

over the entire defined time period, using one of the following methods:

a. For a municipal solid waste landfill that reported receiving waste for at least a full three quarters but less than the
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entire defined period, the amount of waste for the remaining quarter is the total amount of the waste reported for
the full three quarters divided by three;

b. For a municipal solid waste landfill that reported receiving waste for at least a full two quarters but less than
three quarters, the amount of waste for the remaining two quarters is the same as the total amount of waste
reported for the two full quarters; or

c. For a municipal solid waste landfill that reported receiving waste for at least one full quarter but less than two
quarters, the amount of waste for the remaining three quarters is the total of the amount of the waste reported for
the full quarter multiplied by three.

C. For a municipal solid waste landfill that accepted waste for less than a full quarter, the annual landfill registration fee is

the-minimumfeespeeifiedHin ARS—§49-74HE) $1.250.

R18-13-2103. Annual Landfill Registration: Due Date and Fees

A. An operator of a new munteipal solid waste landfill shall register the munieipal solid waste landfill and pay the landfill
registration fee as follows:

1. The operator shall pay the initial landfill registration fee within 30 days of the date that the Department approves the
facility plan. The initial landfill registration fee is the-minimum-fee-speeifiedHinARS—§49-74HES) $1.250.

2. Registration is valid for one year, except if the landfill is initially registered during October, November, or December
of a calendar year, the next landfill registration due date is December 31 of the following calendar year and each cal-
endar year thereafter unless released from the annual landfill registration requirement as specified in subsection (C).

3. The annual registration fee remains the-minimum-fee rate-under AR-S—§49-747(C) $1.250 until the first annual reg-
istration period after the first full quarter of the defined time period.

B. After the first full quarter, the Department shall calculate the annual registration fee according to R18-13-2102, and spec-
ify the fee on the Department’s annual landfill registration invoice for the muanieipal solid waste landfill. The Department
shall calculate and the munietpal solid waste landfill shall pay the annual landfill registration fee until the first registration
period after the munietpal solid waste landfill stops accepting waste during a fiscal quarter of the defined time period.

C. From the time a munieipal solid waste landfill stops accepting waste as specified in subsection (B), until the owner or
operator of the munieipal solid waste landfill is released from its obligation to provide financial assurance for closure as

required by A.R.S. §§ 49-761 or 49-770, the annual registration fee is the-minimum-fee-speetfiedr-ARS—§49-H4HES)
$1.250.
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